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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 730
RIN 3206-AK60

Notification of Post-Employment
Restrictions

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing interim
regulations requiring agencies to notify
members of the Senior Executive
Service (SES) and other employees in
senior positions of certain post-
employment conflict-of-interest
restrictions. Agencies must provide
written notification to affected
employees of the new salary-based
threshold for determining the
applicability of the post-employment
conflict-of-interest restrictions.
DATES: Effective Date: January 1, 2004.

Applicability Date: The regulations
apply on the first day of the first
applicable pay period beginning on or
after October 15, 2004.

Comment Date: Comments must be
received on or before December 14,
2004.

ADDRESSES: Send or deliver comments
to Donald J. Winstead, Deputy Associate
Director for Pay and Performance
Policy, Office of Personnel Management,
Room 7H31, 1900 E Street, NW.,
Washington, DC 20415-8200; by FAX at
(202) 606—0824; or by e-mail at pay-
performance-policy@opm.gov.

FOR FURTHER INFORMATION CONTACT: For
information, please contact Jo Ann
Perrini by telephone at (202) 606—2858;
by FAX at (202) 606—0824; or by e-mail
at pay-performance-policy@opm.gov.
SUPPLEMENTARY INFORMATION: Section
1125(b) of Public Law 108-136

established a new salary-based
threshold for determining the
applicability of certain post-
employment conflict-of-interest
restrictions under 18 U.S.C. 207(c). The
new salary-based threshold became
effective on the first day of the first
applicable pay period beginning on or
after January 1, 2004 (January 11, 2004,
for most employees). As a result of the
higher rates of basic pay established for
members of the Senior Executive
Service (SES) upon conversion to the
new performance-based SES pay system
in January 2004, the vast majority of
SES members are now subject to the
post-employment restrictions in 18
U.S.C. 207(c).

SES Performance-Based Pay System

Section 1125(a) of Public Law 108—
136 (November 24, 2003) amended 5
U.S.C. 5382 to establish a new
performance-based pay system for the
SES that became effective on the first
day of the first pay period beginning on
or after January 1, 2004 (January 11,
2004, for most employees). On January
13, 2004, the Office of Personnel
Management (OPM) issued interim
regulations (69 FR 2048) to establish the
new SES performance-based pay
system, prescribe the rules for
conversion to the new SES pay system,
and outline the criteria for providing
pay adjustments to SES members on or
after the first applicable pay period
beginning on or after January 1, 2004
(January 11, 2004, for most employees).
Generally, the employee’s newly
converted SES rate of basic pay is equal
to the rate of basic pay plus any
applicable locality payment to which
the employee was entitled on January
10, 2004. (In cases where the SES
member’s rate of basic pay, plus any
applicable locality-based comparability
payment under 5 U.S.C. 5304 to which
the employee was entitled on November
24, 2003, was higher, the employee was
entitled to that higher rate upon
conversion to the new SES pay system.)

Post-Employment Restrictions

Section 1125(b)(1) amended 18 U.S.C.
207(c)(2)(A)(ii) to require SES members
and other individuals who are paid at a
rate of basic pay that is equal to or
greater than 86.5 percent of the rate for
level II of the Executive Schedule (i.e.,
equal to or greater than $136,757 in
2004) to be subject to the post-

employment restrictions in 18 U.S.C.
207(c). In addition, a grandfather
provision in section 1125(b)(1) applies
to certain SES members and other
individuals for a period of 2 years,
through November 24, 2005. If such
individuals, on November 23, 2003,
were subject to 18 U.S.C. 207(c) and
were employed in positions whose rate
of basic pay, exclusive of locality
payments under 5 U.S.C. 5304, was
equal to or greater than the rate of basic
pay payable for level 5 of the SES (i.e.,
$134,000), they will be subject to the 1-
year post-employment restrictions in 18
U.S.C. 207(c) until November 24, 2005,
without regard to any subsequent
changes in position or pay. If at the end
of the extended coverage period
(November 24, 2005), a covered
employee is paid at a rate of basic pay
that is equal to or greater than 86.5
percent of the rate for level II of the
Executive Schedule, he or she will
continue to be subject to the post-
employment restrictions in 18 U.S.C.
207(c).

The post-employment restrictions in
18 U.S.C. 207(c) require that for 1 year
after service in a covered position ends,
no former employee may knowingly
make, with the intent to influence, any
communication to or appearance before
an employee of a department or agency
in which he or she served in any
capacity during the 1-year period prior
to ending service in that position, if that
communication or appearance is made
on behalf of any other person (except
the United States) in connection with
any matter concerning which he or she
seeks official action by that employee.
Employees subject to 18 U.S.C. 207(c)
also are subject to 18 U.S.C. 207(f),
which imposes additional restrictions
on representing, aiding, or advising
certain foreign entities with the intent to
influence any officer or employee of any
department or agency of the United
States.

Agency Notification Requirements

Section 1125(b) also added a new
section 7302 to chapter 73 of title 5,
United States Code, to require OPM, in
consultation with the Attorney General
and the Office of Government Ethics, to
promulgate regulations requiring each
executive branch agency to provide
written notification to an employee of
that agency who is subject to the post-
employment conflict-of-interest
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restrictions in 18 U.S.C. 207(c)(1) as a
result of the amendment to 18 U.S.C.
207(c)(2)(A)({d).

On January 6, 2004, OPM issued a
memorandum providing additional
guidance on the new salary-based
threshold for determining the
applicability of certain post-
employment conflict-of-interest
restrictions to SES members. (See
“Notification of Changes in Post-
Employment Restrictions Coverage for
Members of the Senior Executive
Service (SES)” at http://www.opm.gov/
oca/compmemo/2004/2004-01.asp.) In
that memorandum, OPM encouraged
agencies to identify and notify those
SES members who would be covered by
the post-employment restrictions as of
January 11, 2004. We also provided
written sample notices that agencies
could use to notify their employees.

In these interim regulations, we have
added a new 5 CFR part 730, which
requires agencies to provide written
notice to affected employees before, or
as part of, any action that affects the
employee’s coverage under 18 U.S.C.
207(c)(1), including when employment
or service in a covered position is
terminated. A copy of the written notice
must be provided simultaneously to the
Designated Agency Ethics Official (or a
delegate) for the agency involved. The
notices are to be retained for the
particular individual as part of the OGE/
GOVT-1 Governmentwide System of
Records. (See 68 FR 3098 (January 22,
2003) (Privacy Act system notice).)
However, post-employment restrictions
apply to covered employees whether or
not they receive a written notice from
their agencies.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

Waiver of Notice of Proposed
Rulemaking

Pursuant to sections 553(b)(3)(B) and
(d)(3), of title 5, United States Code, I
find that good cause exists for waiving
the general notice of proposed
rulemaking and for making this rule
effective in less than 30 days. These
regulations implement section 1125(b)
of Public Law 108-136, which requires
OPM, in consultation with the Attorney
General and the Office of Government
Ethics, to promulgate regulations no
later than 180 days after the law’s
effective date (by May 24, 2004). The
waiver of the two requirements in
sections 553(b)(3)(B) and (d)(3) is
necessary in order for OPM to comply

with the law by consulting with the
designated officials and promulgating
regulations by the deadline imposed by
Congress.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

List of Subjects in 5 CFR Part 730
Government employees.

Office of Personnel Management.
Kay Coles James,
Director.

m Accordingly, OPM is adding a new
part 730 to read as follows:

PART 730—NOTIFICATION OF POST-
EMPLOYMENT RESTRICTIONS

Sec.

730.101
730.102
730.103
730.104
730.105

Authority: 5 U.S.C. 7302 and sec. 1125(b)
of the National Defense Authorization Act for
FY 2004, Pub. L. 108-136, 117 Stat. 1392.

§730.101 Purpose.

This part implements 5 U.S.C. 7302,
which requires agencies to provide
written notice to senior executives and
other individuals covered by 18 U.S.C.
207(c)(2)(A)(ii) that they are subject to
certain post-employment conflict-of-
interest restrictions in 18 U.S.C. 207(c).

Purpose.
Definitions.
Coverage.
Notification.
Savings provision.

§730.102 Definitions.

Agency means an Executive agency as
defined in 5 U.S.C. 105, but does not
include the General Accounting Office.

Senior executive means a member of
the Senior Executive Service (SES).

§730.103 Coverage.

(a) The following individuals are
subject to the post-employment conflict-
of-interest restrictions in 18 U.S.C.
207(c), as amended by section
1125(b)(1) of the National Defense
Authorization Act for FY 2004:

(1) Any individual, including a senior
executive, who is paid at a rate of basic
pay equal to or greater than 86.5 percent
of the rate for level II of the Executive
Schedule; and

(2) Any individual, including a senior
executive, who as of November 23,
2003, was paid at a rate of basic pay,
exclusive of any locality-based
comparability payments under 5 U.S.C.
5304, equal to or greater than the rate of
basic pay for level 5 of the Senior
Executive Service on that date (i.e.,
$134,000). These employees are subject
to the post-employment restrictions
through November 24, 2005, without

regard to any subsequent changes in
position or pay.

(b) Nothing in this part affects
individuals serving in positions
described in 18 U.S.C. 207(c)(2)(A)(1),
(iii), (iv), or (v).

§730.104 Notification.

(a) Agencies must provide written
notification to senior executives and
other individuals covered by the
amendment to 18 U.S.C. 207(c)(2)(A)(ii)
that they are subject to the post-
employment conflict-of-interest
restrictions in 18 U.S.C. 207, before, or
as part of, any personnel action that
affects the employee’s coverage under
18 U.S.C. 207(c)(1), including when
employment or service in a covered
position is terminated. A copy of the
written notice must be provided
simultaneously to the Designated
Agency Ethics Official (or his or her
delegate). The written notice must
include information on the applicable
penalties or injunctions that may be
imposed under 18 U.S.C. 216(a), (b), and
(c) for violations of the post-
employment restrictions in 18 U.S.C.
207(c). The notice also must indicate
that employees covered by 18 U.S.C.
207(c) are subject to 18 U.S.C. 207(f),
which imposes additional post-
employment restrictions on
representing, aiding, or advising certain
foreign entities.

(b) Notwithstanding paragraph (a) of
this section, the post-employment
restrictions in 18 U.S.C. 207(c) apply to
covered employees without regard to
whether they receive written notice
from their employing agency.

§730.105 Savings provision.

Any post-employment restrictions
established under 18 U.S.C. 207 and
applicable prior to the first day of the
first pay period beginning on or after
January 1, 2004, remain in effect.

[FR Doc. 04—23194 Filed 10-14—-04; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NE-68-AD; Amendment
39-13825; AD 2004-21-04]

RIN 2120-AA64
Airworthiness Directives; Becker

Flugfunkwerk GmbH AR 4201 VHF AM
Transceivers

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Becker Flugfunkwerk GmbH AR 4201
VHF AM transceivers. This AD requires
adding an aircraft flight manual (AFM)
limitation to the Limitations Section of
the AFM, and cockpit placard due to the
intermittent malfunctioning of the
transceiver, or removing the affected
transceiver from service. This AD
results from reports of crewmembers
having difficulty communicating with
Air Traffic Control and other aircraft
due to the AR 4201 VHF AM
transceiver’s inability to block
interference from transmitters operating
on frequencies other than those set in
the transceiver. We are issuing this AD
to prevent difficulty in communicating
with Air Traffic Control and other
aircraft due to intermittent
malfunctioning of the transceiver.

DATES: This AD becomes effective
November 19, 2004.

ADDRESSES: You may examine the AD
Docket at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
David Setser, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7173; fax (781) 238-7170.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
a proposed airworthiness directive (AD).
The proposed AD applies to Becker
Flugfunkwerk GmbH AR 4201 VHF AM
transceivers. We published the
proposed AD in the Federal Register on
May 20, 2004 (69 FR 29108). That action
proposed to require adding an aircraft
flight manual (AFM) limitation to the
Limitations Section of the AFM, and
cockpit placard due to the intermittent
malfunctioning of the transceiver, or
removing the affected transceiver from
service.

Examining the AD Docket: You may
examine the AD Docket (including any
comments and service information), by
appointment, between 8 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays. See ADDRESSES for the
location.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We received no
comments on the proposal or on the
determination of the cost to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

There are 9,349 Becker Flugfunkwerk
GmbH AR 4201 VHF AM transceivers of
the affected design in the worldwide
fleet. There are about 1,000 transceivers
installed on aircraft of U.S. registry. We
estimate that it would take about 2 work
hours per transceiver to inspect and or
remove a transceiver from service, and
that the average labor rate is $65 per
work hour. The average retail cost of an
AR 4201 transceiver is $1,149. If all
transceivers were replaced, the total
purchase cost would be about
$1,149,000. Based on these figures, the
total cost of the AD to U.S. operators to
replace transceivers is estimated to be
$1,279,000.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 2003—-NE—-68—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13 by
adding the following new airworthiness
directive (AD):

2004-21-04 Becker Flugfunkwerk GmbH:
Amendment 39-13825. Docket No.
2003-NE-68—-AD.

Effective Date

(a) This AD becomes effective November
19, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Becker
Flugfunkwerk GmbH AR 4201 VHF AM

transceivers, with serial numbers (SNs) 0150
through 9499.

Unsafe Condition

(d) This AD results from reports of
crewmembers having difficulty
communicating with Air Traffic Control and
other aircraft due to the AR 4201 VHF AM
transceiver’s inability to block interference
from transmitters operating on frequencies
other than those set in the transceiver. We are
issuing this AD to prevent difficulty in
communicating with Air Traffic Control and
other aircraft due to intermittent
malfunctioning of the transceiver.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
five days after the effective date of this AD,
unless the actions have already been done.

(f) For installed Becker Flugfunkwerk
GmbH AR 4201 VHF AM transceivers,
inspect the SN. If the transceiver does not
have an affected SN, no further action is
required.

(g) If the transceiver has an affected SN,
and does not have Change Index 02 or higher
index number marked on it, do the following:

(1) Add an aircraft flight manual (AFM)
limitation to the Limitations Section of the
AFM, that restricts transceiver usage to VFR
operations, and add a placard to the cockpit
within view of the pilot that states, in 4
inch-high or higher characters, “Use of
Becker Comm Equipment AR 4201 is
restricted to VFR operations”; or

(2) Remove the transceiver from service.

(h) After the effective date of this AD, do
not install any Becker Flugfunkwerk GmbH
AR 4201 VHF AM transceiver with an
affected SN that does not have Change Index
02 or higher index number marked on it,
unless it was removed to determine the SN
or to check for Change Index 02 or higher
index number.

Terminating Action

(i) If you later install a transceiver that is
not listed in this AD or install a transceiver
that is marked with Change Index 02 or
higher index number, remove the limitation
from the Limitations Section of the AFM, and
placard if present, that are specified in
paragraph (g)(1).
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Alternative Methods of Compliance

(j) The Manager, Boston Aircraft
Certification Office, has the authority to
approve alternative methods of compliance
for this AD if requested using the procedures
found in 14 CFR 39.19.

Material Incorporated by Reference
(k) None.

Related Information

(1) LBA airworthiness directive No. 2003—
234, dated August 21, 2003, and Becker
Flugfunkwerk GmbH Service Bulletin No. AR
4201-01/03; dated July 22, 2003, also pertain
to the subject of this AD.

Issued in Burlington, Massachusetts, on
October 8, 2004.
Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 04—23143 Filed 10-14—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30425; Amdt. No. 3106]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective October 15,
2004. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 15,
2004.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The Flight Inspection Area Office
which originated the SIAP; or,

4.The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of _federal_regulations/
ibr_locations.html.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and § 97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by

publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
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List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on September
23, 2004.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, part 97 of the Federal
Aviation Regulations (14 CFR part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97— STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

* * * Effective October 28, 2004

San Francisco, CA, San Francisco Intl, LDA
PRM RWY 28R, Orig-A, (Simultaneous
Close Parallel)

San Francisco, CA, San Francisco Intl, ILS
PRM RWY 28L, Orig-A (Simultaneous
Close Parallel)

Claremore, OK, Claremore Regional, RNAV
(GPS) RWY 35, Amdt 1

Claremore, OK, Claremore Regional, VOR/
DME-A, Amdt 2

Claremore, OK, Claremore Regional, VOR/
DME-B, Amdt 3

Bennington, VT, William H. Morse State,
VOR RWY 13, Orig

Bennington, VT, William H. Morse State,
VOR-A, Amdt 9, CANCELLED

Bennington, VT, William H. Morse State,
RNAYV (GPS) RWY 13, Orig-A

* * * Effective November 25, 2004

Nulato, AK, Nulato, RNAV (GPS) RWY 2,
Orig

Nulato, AK, Nulato, RNAV (GPS) RWY 20,
Orig

Apple Valley, CA, Apple Valley, RNAV
(GPS) RWY 18, Orig-A

Hemet, CA, Hemet-Ryan, RNAV (GPS) RWY
5, Orig-A

Cloverdale, CA, Cloverdale Muni, RNAV
(GPS) RWY 32, Orig-A

Napa, CA, Napa County, RNAV (GPS) RWY
6, Orig-A

Ramona, CA, Ramona, RNAV (GPS) RWY 9,
Orig-A

San Carlos, CA, San Carlos, RNAV (GPS)
RWY 30, Orig-A

San Francisco, CA, San Francisco Intl, RNAV
(GPS) Z RWY 10R, Orig-B

San Francisco, CA, San Francisco Intl, RNAV
(GPS) Z RWY 19R, Orig-B

San Francisco, CA, San Francisco Intl, RNAV
(GPS) Z RWY 19L, Orig-B

San Francisco, CA, San Francisco Intl, RNAV
(GPS) RWY 28L, Orig-B

San Francisco, CA, San Francisco Intl, RNAV
(GPS) RWY 28R, Amdt 1B

San Jose, CA, Norman Y. Mineta San Jose
International, RNAV (GPS) RWY 30R, Orig-
B

San Jose, CA, Norman Y. Mineta San Jose
International, RNAV (GPS) RWY 29, Orig-
B

Susanville, CA, Susanville Muni, RNAV
(GPS) RWY 29, Orig-A

Susanville, CA, Susanville Muni, RNAV
(GPS)-A, Orig-A

St Marys, GA, St Marys, RNAV (GPS) RWY
13, Orig

St Marys, GA, St Marys, RNAV (GPS) RWY
31, Orig

Agana, GU, Guam International, RNAV (GPS)
RWY 6R, Orig-A

Agana, GU, Guam International, RNAV (GPS)
Z RWY 6L, Orig-B

Agana, GU, Guam International, RNAV (GPS)
RWY 24R, Orig-A

Agana, GU, Guam International, RNAV (GPS)
RWY 24L, Orig-A

Lihue, HI, Lihue, RNAV (GPS) RWY 17, Orig-
A

Lihue, HI, Lihue, RNAV (GPS) RWY 21, Orig-
A

Fort Wayne, IN, Fort Wayne Intl, VOR OR
TACAN RWY 23, Amdt 13

Indianapolis, IN, Greenwood Muni, NDB
RWY 1, Amdt 3

Indianapolis, IN, Greenwood Muni, VOR-A,
Amdt 5

Indianapolis, IN, Greenwood Muni, RNAV
(GPS) RWY 1, Orig

Indianapolis, IN, Greenwood Muni, RNAV
(GPS) RWY 19, Orig

Indianapolis, IN, Greenwood Muni, GPS
RWY 19, Orig, CANCELLED

Washington, IN, Daviess County, NDB RWY
18, Amdt 7

Washington, IN, Daviess County, RNAV
(GPS) RWY 18, Orig

Washington, IN, Daviess County, GPS RWY
18, Orig, CANCELLED

Hyannis, MA, Barnstable Muni-Boardman/
Polando Field, VOR RWY 6, Amdt 8

Grand Haven, MI, Grand Haven Meml
Airpark, VOR-A, Amdt 16

Grand Haven, MI, Grand Haven Meml
Airpark, VOR/DME RNAV RWY 27, Amdt
6

Grand Haven, MI, Grand Haven Meml
Airpark, RNAV (GPS) RWY 9, Orig

Grand Haven, MI, Grand Haven Meml
Airpark, RNAV (GPS) RWY 27, Orig

Hancock, MI, Houghton County Memorial,
VOR RWY 13, Amdt 16

Hancock, MI, Houghton County Memorial,
RNAV (GPS) RWY 13, Orig

Clinton, NG, Sampson County, RNAV (GPS)
RWY 6, Orig

Clinton, NG, Sampson County, RNAV (GPS)
RWY 24, Orig

Clinton, NG, Sampson County, LOC RWY 6,
Amdt 1

Clinton, NC, Sampson County, NDB RWY 6,
Amdt 6

Clinton, NC, Sampson County, VOR/DME-A,
Amdt 5

Clinton, NC, Sampson County, GPS RWY 6,
Orig, CANCELLED

Clinton, NG, Sampson County, GPS RWY 24,
Orig, CANCELLED

Greensboro, NC, Piedmont Triad Intl, RNAV
(GPS) RWY 23, Amdt 1

Greensboro, NC, Piedmont Triad Intl, RNAV
(GPS) RWY 5, Amdt 1

Greensboro, NC, Piedmont Triad Intl, RNAV
(GPS) RWY 14, Amdt 1

Greensboro, NC, Piedmont Triad Intl, RNAV
(GPS) RWY 32, Amdt 1

Fargo, ND, Hector Intl, RNAV (GPS) RWY 9,
Orig

Fargo, ND, Hector Intl, RNAV (GPS) RWY 18,
Orig

Fargo, ND, Hector Intl, RNAV (GPS) RWY 27,
Orig

Fargo, ND, Hector Intl, RNAV (GPS) RWY 36,
Orig

Fargo, ND, Hector Intl, RNAV (GPS) RWY 8,
Orig, CANCELLED

Fargo, ND, Hector Intl, RNAV (GPS) RWY 17,
Orig, CANCELLED

Fargo, ND, Hector Intl, RNAV (GPS) RWY 26,
Orig-A, CANCELLED

Fargo, ND, Hector Intl, RNAV (GPS) RWY 35,
Orig-B, CANCELLED

Fargo, ND, Hector Intl, ILS OR LOC RWY 18,
Orig

Fargo, ND, Hector Intl, ILS OR LOC RWY 36,
Orig

Fargo, ND, Hector Intl, ILS RWY 17, Amdt
4D, CANCELLED

Fargo, ND, Hector Intl, ILS RWY 35, Amdt
32E, CANCELLED

Fargo, ND, Hector Intl, NDB RWY 17, Amdt
14C, CANCELLED

Fargo, ND, Hector Intl, VOR OR TACAN
RWY 35, Amdt 12C, CANCELLED

Fargo, ND, Hector Intl, NDB RWY 18, Orig

Fargo, ND, Hector Intl, VOR/DME OR
TACAN RWY 18, Amdt 1

Fargo, ND, Hector Intl, VOR OR TACAN
RWY 36, Orig

Fargo, ND, Hector Intl, RADAR-1, Amdt 11

Cleveland, OH, Cleveland-Hopkins Intl, ILS
OR LOC RWY 6R, Amdt 19B, ILS RWY 6R
(CAT II), Amdt 19B, ILS RWY 6R (CAT III),
Amdt 19B

Kent, OH, Kent State University, RNAV
(GPS) RWY 1, Orig

Kent, OH, Kent State University, RNAV
(GPS) RWY 19, Orig

Kent, OH, Kent State University, NDB RWY
1, Amdt 12

Kent, OH, Kent State University, VOR-A,
Amdt 13

Kent, OH, Kent State University, GPS RWY
19, Orig, CANCELLED

Norman, OK, University of Oklahoma
Westheimer, ILS OR LOC RWY 17, Orig

College Station, TX, Easterwood Field, RNAV
(GPS) RWY 34, Orig

College Station, TX, Easterwood Field, RNAV
(GPS) RWY 28, Orig

College Station, TX, Easterwood Field, RNAV
(GPS) RWY 10, Orig

College Station, TX, Easterwood Field, RNAV
(GPS) RWY 16, Orig

College Station, TX, Easterwood Field, ILS
OR LOC RWY 34, Amdt 12

College Station, TX, Easterwood Field, NDB
RWY 34, Amdt 12

College Station, TX, Easterwood Field, VOR
OR TACAN RWY 10, Amdt 19

College Station, TX, Easterwood Field, LOC
BC RWY 16, Amdt 6

College Station, TX, Easterwood Field, VOR/
DME RWY 28, Amdt 13
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College Station, TX, Easterwood Field, GPS
RWY 10, Orig-A, CANCELLED

College Station, TX, Easterwood Field, GPS
RWY 16, Orig, CANCELLED

College Station, TX, Easterwood Field, GPS
RWY 28, Orig, CANCELLED

College Station, TX, Easterwood Field, GPS
RWY 34, Orig-A, CANCELLED

Eagle Lake, TX, Eagle Lake, RNAV (GPS)
RWY 17, Orig

Eagle Lake, TX, Eagle Lake, RNAV (GPS)
RWY 35, Orig

Eagle Lake, TX, Eagle Lake, VOR RWY 17,
Amdt 5

El Paso, TX, El Paso Intl, VOR RWY 26L,
Amdt 30

Houston, TX, William P. Hobby, NDB RWY
4, Amdt 33, CANCELLED

Lawrenceville, VA, Lawrenceville/Brunswick
Muni, RNAV (GPS) RWY 18, Orig

Lawrenceville, VA, Lawrenceville/Brunswick
Muni, RNAV (GPS) RWY 36, Orig

Sheboygan, WI, Sheboygan County
Memorial, RNAV (GPS) RWY 3, Orig

Sheboygan, WI, Sheboygan County
Memorial, RNAV (GPS) RWY 13, Orig

Sheboygan, WI, Sheboygan County
Memorial, RNAV (GPS) RWY 31, Orig

Sturgeon Bay, WI, Door County Cherryland,
NDB RWY 2, Amdt 11

Sturgeon Bay, WI, Door County Cherryland,
SDF RWY 2, Amdt 7

Sturgeon Bay, WI, Door County Cherryland,
RNAV (GPS) RWY 2, Orig

Sturgeon Bay, WI, Door County Cherryland,
RNAV (GPS) RWY 10, Orig

Sturgeon Bay, WI, Door County Cherryland,
RNAYV (GPS) RWY 20, Orig

Sturgeon Bay, WI, Door County Cherryland,
RNAV (GPS) RWY 28, Orig

Afton, WY, Afton Muni, RNAV (GPS) RWY
16, Amdt 1

Afton, WY, Afton Muni, RNAV (GPS) RWY
34, Amdt 1

The FAA published several Amendments
in Docket No. 30424, Amdt No. 3105 to Part
97 of the Federal Aviation Regulations (Vol
69, FR No. 181, Pages 56161-56163; dated
Monday, September 20, 2004) under Section
97.33 effective November 25, 2004 which are
hereby rescinded in their entirety:

Payson, AZ, Payson, RNAV (GPS)-A, Amdt
1A
Inyokern, CA, Inyokern, RNAV (GPS) Y RWY

2, Orig-A
Battle Mountain, NV, Battle Mountain, RNAV

(GPS) RWY 3, Orig-A

[FR Doc. 04—22945 Filed 10-14—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 350
[Docket No. 1978N-0064]

RIN 0910-AC89

Antiperspirant Drug Products for Over-
the-Counter Human Use; Final
Monograph; Partial Stay; Reopening of
the Administrative Record

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; partial stay;
reopening of the administrative record.

SUMMARY: The Food and Drug
Administration (FDA) is staying part of
the final monograph (FM) for over-the-
counter (OTC) antiperspirant drug
products that published in the Federal
Register on June 9, 2003 (68 FR 34273).
The FM established conditions under
which OTC antiperspirant drug
products are generally recognized as
safe and effective (GRASE) and not
misbranded. This partial stay applies
only to the labeling claims for enhanced
duration in § 350.50(b)(3) and (b)(5) (21
CFR 350.50(b)(3) and (b)(5)). In
addition, FDA is reopening the
administrative record for the rulemaking
on OTC antiperspirant drug products to
allow for comment and data specifically
on the information requested in this
document. FDA is taking this action in
response to a citizen petition containing
data demonstrating that FDA’s
effectiveness testing guidelines for OTC
antiperspirant drug products may
support an enhanced duration claim
greater than 24 hours. This action is part
of FDA’s ongoing review of OTC drug
products.

DATES: This rule is effective December 9,
2004. The limitation of the enhanced
duration claim to 24 hours (21 CFR
350.50(b)(3) and (b)(5)) is stayed until
further notice.

Submit written or electronic
comments and data by April 13, 2005.
The administrative record will remain
open until April 13, 2005.

ADDRESSES: You may submit comments,
identified by Docket No. 1978N—-0064 by
any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

o Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow instructions for submitting
comments on the agency Web site.

¢ E-mail: fdadockets@oc.fda.gov.
Include Docket No. 1978N—-0064 in the
subject line of your e-mail message.

e FAX: 301-827-6870.

e Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management, 5630
Fishers Lane, rm. 1061, Rockville, MD
20852.

Instructions: All submissions received
must include the agency name and
Docket No. 1978N-0064. All comments
received will be posted without change
to http://www.fda.gov/dockets/
ecomments, including any personal
information provided. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see the
“Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/dockets/ecomments and/
or the Division of Dockets Management,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT: Xin
Zhou, Center for Drug Evaluation and
Research (HFD-560), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827—2222.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of October 10,
1978 (43 FR 46694), FDA published an
advance notice of proposed rulemaking
(ANPRM) to establish a monograph for
OTC antiperspirant drug products,
together with the recommendations of
the Advisory Review Panel on OTC
Antiperspirant Drug Products (the
Panel), which evaluated the data on
these products. The Panel classified
claims for enhanced duration of effect as
Category III (more data needed) because
the Panel did not receive any scientific
data to support a claim of prolonged or
enhanced duration of effect (43 FR
46694 at 46728).

In the Federal Register of August 20,
1982 (47 FR 36492), FDA issued a
proposed rulemaking or tentative final
monograph (TFM) for OTC
antiperspirant drug products. To
standardize the antiperspirant drug
product effectiveness test, FDA also
issued guidelines for effectiveness
testing of antiperspirant drug products
(47 FR 36492 at 36504). However, FDA
did not include testing
recommendations for an enhanced
duration claim in these guidelines
because the Panel had not
recommended such guidelines and FDA
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received no comments on this subject in
response to publication of the ANPRM.

In response to the TFM, FDA received
data from 15 studies to support
enhanced duration claims. FDA found
the studies supportive of a 24-hour or
all day protection claim and included
such a claim in § 350.50(b)(3) and (b)(5)
of the FM. However, FDA stated that
claims of enhanced duration for more
than 24 hours are nonmonograph
because FDA had not received any data
to demonstrate antiperspirant
effectiveness for more than 24 hours
according to the Panel’s criteria (68 FR
34273 at 34278).

II. Partial Stay of Part 350

Following publication of the
antiperspirant FM, a drug manufacturer
and an association representing
manufacturers submitted citizen
petitions disagreeing with FDA’s
decision to limit the enhanced duration
claim to 24 hours (Refs. 1 and 2).
Neither petition contained any
effectiveness testing data to support
enhanced duration claims beyond 24
hours. However, the manufacturer
subsequently submitted such data from
two studies (Ref. 3).

FDA evaluated the data and the
results demonstrate that a roll-on and a
solid stick antiperspirant drug product
are extra effective for 48 hours duration
(i.e., sweat was reduced by at least 30
percent in the majority of subjects up to
48 hours after antiperspirant
application). The protocol in the two
studies followed FDA'’s testing
guidelines, with no significant
deviations from those guidelines. The
antiperspirant drug products used in the
studies contained an active ingredient at
a concentration allowed under the
antiperspirant FM (§ 350.10 (21 CFR
350.10)). Thus, FDA believes the study
results suggest that FDA'’s testing
guidelines can be used to test enhanced
duration claims of up to 48 hours.
Accordingly, FDA is staying the
enhanced duration claim limitation of
24 hours (in § 350.50(b)(3) and (b)(5)) so
that products labeled for enhanced
duration claims greater than 24 hours
and up to 48 hours can continue to be
marketed while FDA reviews additional
data on such claims. Manufacturers
making such claims for their products
should have supporting test data in their
files. FDA will consider allowing
enhanced duration claims of greater
than 48 hours after it receives and
evaluates data supporting such claims.
This stay will remain in effect until
further documentation is provided in a
future issue of the Federal Register.

To the extent that 5 U.S.C. 553 applies
to this action, it is exempt from notice

and comment because it constitutes a
rule of procedure under 5 U.S.C.
553(b)(3)(A). Alternatively, FDAs
implementation of this action without
opportunity for public comment comes
within the good cause exceptions in 5
U.S.C. 553(b)(3)(B) and (d)(3) in that
obtaining public comment is
impracticable, unnecessary, and
contrary to the public interest. FDA is
staying the enhanced duration claim
limitation of 24 hours in § 350.50(b)(3)
and (b)(5) because FDA received and is
reviewing data demonstrating an
enhanced duration claim greater than 24
hours. FDA is also reopening the
administrative record and inviting the
submission of additional comments and
data related to the effectiveness of
antiperspirant drug products for more
than 24 hours. Following evaluation of
submitted comments and data, FDA will
propose amendments to § 350.50(b)(3)
and (b)(5) and possibly other sections of
part 350. Thus, there will be an
opportunity for public comment on
enhanced duration claims greater than
24 hours within proposed amendments
to part 350. In this final rule, FDA is
providing an opportunity for comment
on whether this partial stay should be
modified or revoked.

III. Information Requested

In the antiperspirant FM, FDA stated
that claims of enhanced duration for
more than 24 hours are nonmonograph
because FDA did not receive any data to
demonstrate antiperspirant effectiveness
for more than 24 hours (68 FR 34273 at
34278). Because FDA has now received
data demonstrating antiperspirant
product effectiveness for 48 hours, FDA
is reopening the administrative record
to provide for additional submission of
data and comments on enhanced
duration effectiveness claims for
antiperspirant drug products. FDA
would like to evaluate additional data
demonstrating antiperspirant
effectiveness beyond 24 hours before
including enhanced duration claims for
longer time periods (e.g., 48 hours) in
the FM. FDA will only include
enhanced duration claims in the FM for
time periods for which appropriate data
have been submitted to demonstrate
effectiveness.

A. Testing Conditions

To determine whether enhanced
duration claims of effectiveness beyond
24 hours are GRASE, FDA strongly
encourages manufacturers to submit
data that meet the following six
conditions. First, studies should be
conducted according to the testing
guidelines referenced in 21 CFR 350.60,
which are on file in the Division of

Dockets Management (see ADDRESSES).
These guidelines are available at hitp:/
/www.fda.gov/cder/otc/index.htm.

Second, studies should be conducted
using antiperspirant drug products that
contain active ingredients listed in
§ 350.10. The test product ingredient
and strength must be identified in the
data submitted to FDA.

Third, FDA encourages interested
parties to conduct enhanced duration
effectiveness tests using different active
ingredients and dosage forms. These
data will demonstrate that enhanced
duration claims determined by the
testing guidelines are applicable to
multiple active ingredient and dosage
forms. Fourth, FDA would like data
submitted from different testing
laboratories. Ideally, the same
antiperspirant drug product will be
tested at multiple laboratories, to
validate the reproducibility of the
testing results.

Fifth, FDA believes that the test
subject panel composition should reflect
consumer demographics (Ref. 4)
although the testing guidelines do not
specify the panel composition.
Although the testing guidelines do not
specify the panel composition, FDA
would like data from roughly equal
numbers of men and women. It would
also be informative if submitted studies
also identified race or ethnicity of
subjects. FDA would like to assure that
the submitted study results demonstrate
enhanced duration of effectiveness for
the entire consumer population, not just
a subset of the population.

Sixth, FDA is interested in reviewing
data for antiperspirant drug products
with standard effectiveness as well as
products with extra effectiveness. FDA
would like to determine whether
enhanced duration claims are limited to
extra effective antiperspirant drug
products or whether enhanced duration
claims also apply to standard
(effectiveness) antiperspirant drug
products.

B. Labeling Questions

In addition to data demonstrating an
enhanced duration claim beyond 24
hours, FDA requests comments on
labeling related to products having such
a claim. Currently, products
demonstrating enhanced duration are
allowed to contain a statement such as
“last 24 hours” (§ 350.50(b)(3) and
(b)(5)) to inform consumers about the
duration of effectiveness. However,
there are no specific direction
statements about how frequently to
apply the product. The directions in
§ 350.50(d) simply state “apply to
underarms only.” For products
demonstrating effectiveness for greater
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than 24 hours (one day), additional or
alternative labeling may be necessary.
FDA would like comments regarding
labeling, such as the following:

e How often to apply the product,

¢ The effect of bathing or showering
before the duration of effect period
ends, and

e Whether any other special labeling
should apply to products with a
duration of effect greater than 24 hours.

FDA also requests comments on
whether there should be any limit on
the enhanced duration claim and
whether there are any potential safety
issues if a product with enhanced
duration of action is reapplied more
frequently than directed (e.g., an
antiperspirant labeled as providing 48
hours of sweat protection applied every
24 hours).

IV. Analysis of Impacts

The economic impact of the FM was
discussed in the final rule (68 FR 34273
at 34289). This partial stay of the
labeling claims for enhanced duration in
§ 350.50(b)(3) and (b)(5) does not change
the economic impact on industry
described in the final rule.

FDA has examined the impacts of this
final rule under Executive Order 12866,
the Regulatory Flexibility Act (5 U.S.C.
601-612), and the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1501 et
seq.). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). Under
the Regulatory Flexibility Act, if a rule
has a significant economic impact on a
substantial number of small entities, an
agency must analyze regulatory options
that would minimize any significant
impact of the rule on small entities.
Section 202(a) of the Unfunded
Mandates Reform Act requires that
agencies prepare a written statement of
anticipated costs and benefits before
proposing any rule that may result in an
expenditure in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million (adjusted annually for
inflation). The current inflation adjusted
statutory threshold is about $110
million.

FDA concludes that this final rule is
consistent with the regulatory
philosophy and principles identified in
the Executive order and in these two
statutes. The final rule is not a
significant regulatory action as defined
by the Executive order and so is not

subject to review under the Executive
order. FDA has determined that the final
rule does not have a significant
economic impact on a substantial
number of small entities. The Unfunded
Mandates Reform Act does not require
FDA to prepare a statement of costs and
benefits for this final rule, because this
final rule is not expected to result in any
1-year expenditure that would exceed
$100 million adjusted for inflation.

The purpose of this final rule is to
stay the effective date of one part of the
antiperspirant FM: The limitation of the
enhanced duration claim to 24 hours
(§350.50(b)(3) and (b)(5)). The partial
stay will allow manufacturers who have
supporting data to include greater than
24 hour duration claims in the labeling
of OTC antiperspirant drug products
while FDA evaluates data to support
such claims using FDA'’s effectiveness
test. FDA has learned that one
manufacturer has approximately 40
stockkeeping units (SKUs) and another
manufacturer has several SKUs with
labels indicating effectiveness for more
than 24 hours. These manufacturers will
not have to revise the existing
“enhanced duration” portion of their
labeling when the FM becomes effective
on December 9, 2004. Accordingly, FDA
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.
Therefore, under the Regulatory
Flexibility Act, no further analysis is
required.

V. Paperwork Reduction

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VI. Environmental Impact

FDA has determined under 21 CFR
25.31(a) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, FDA
has concluded that the rule does not

contain policies that have federalism
implications as defined in the Executive
order and, consequently, a federalism
summary impact statement is not
required.

VIIIL Request for Comments

Interested persons may submit written
or electronic comments regarding this
rule to the Division of Dockets
Management (see ADDRESSES). Three
copies of all written comments are to be
submitted. Individuals submitting
written comments or anyone submitting
electronic comments may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document and may be accompanied by
a supporting memorandum or brief.
Received comments may be seen in the
Division of Dockets Management
between 9 a.m. and 4 p.m., Monday
through Friday.

IX. References

The following references are on
display in the Division of Dockets
Management (see ADDRESSES) under
Docket No. 1978N-0064 and may be
seen by interested persons between 9
a.m. and 4 p.m., Monday through
Friday.

1. Comment No. PRC1.

2. Comment No. PRC2.

3. Comment No. SUP4.

4. Comment No. C54.

X. Authority

This final rule (partial stay) is issued
under sections 201, 501, 502, 503, 505,
510, and 701 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 321, 351,
352, 353, 355, 360, and 371) and under
authority delegated to the Commissioner
of Food and Drugs.

Dated: October 6, 2004.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 04—-23106 Filed 10—14—04; 8:45 am]
BILLING CODE 4160-01-S

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4022 and 4044

Benefits Payable in Terminated Single-
Employer Plans; Allocation of Assets
in Single-Employer Plans; Interest
Assumptions for Valuing and Paying
Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.
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SUMMARY: The Pension Benefit Guaranty
Corporation’s regulations on Benefits
Payable in Terminated Single-Employer
Plans and Allocation of Assets in
Single-Employer Plans prescribe interest
assumptions for valuing and paying
benefits under terminating single-
employer plans. This final rule amends
the regulations to adopt interest
assumptions for plans with valuation
dates in November 2004. Interest
assumptions are also published on the
PBGC’s Web site (http://www.pbgc.gov).
DATES: November 1, 2004.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202—-326—4024. (TTY/TDD users
may call the Federal relay service toll-
free at 1-800-877-8339 and ask to be
connected to 202—326—4024.)
SUPPLEMENTARY INFORMATION: The
PBGC’s regulations prescribe actuarial
assumptions—including interest
assumptions—for valuing and paying
plan benefits of terminating single-
employer plans covered by title IV of
the Employee Retirement Income
Security Act of 1974. The interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Three sets of interest assumptions are
prescribed: (1) A set for the valuation of
benefits for allocation purposes under
section 4044 (found in Appendix B to
part 4044), (2) a set for the PBGC to use
to determine whether a benefit is
payable as a lump sum and to determine
lump-sum amounts to be paid by the
PBGC (found in Appendix B to part
4022), and (3) a set for private-sector
pension practitioners to refer to if they
wish to use lump-sum interest rates
determined using the PBGC’s historical
methodology (found in Appendix C to
part 4022).

Accordingly, this amendment (1) adds
to Appendix B to part 4044 the interest

assumptions for valuing benefits for
allocation purposes in plans with
valuation dates during November 2004,
(2) adds to Appendix B to part 4022 the
interest assumptions for the PBGC to
use for its own lump-sum payments in
plans with valuation dates during
November 2004, and (3) adds to
Appendix C to part 4022 the interest
assumptions for private-sector pension
practitioners to refer to if they wish to
use lump-sum interest rates determined
using the PBGC’s historical
methodology for valuation dates during
November 2004.

For valuation of benefits for allocation
purposes, the interest assumptions that
the PBGC will use (set forth in
Appendix B to part 4044) will be 3.80
percent for the first 20 years following
the valuation date and 5.00 percent
thereafter. These interest assumptions
represent a decrease (from those in
effect for October 2004) of 0.20 percent
for the first 20 years following the
valuation date and are otherwise
unchanged.

The interest assumptions that the
PBGC will use for its own lump-sum
payments (set forth in Appendix B to
part 4022) will be 2.75 percent for the
period during which a benefit is in pay
status and 4.00 percent during any years
preceding the benefit’s placement in pay
status. These interest assumptions
represent a decrease (from those in
effect for October 2004) of 0.25 percent
for the period during which a benefit is
in pay status and are otherwise
unchanged.

For private-sector payments, the
interest assumptions (set forth in
Appendix C to part 4022) will be the
same as those used by the PBGC for
determining and paying lump sums (set
forth in Appendix B to part 4022).

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that

the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation
and payment of benefits in plans with
valuation dates during November 2004,
the PBGC finds that good cause exists
for making the assumptions set forth in
this amendment effective less than 30
days after publication.

The PBGC has determined that this
action is not a “‘significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 4022

Employee benefit plans, Pension
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 4044

Employee benefit plans, Pension
insurance, Pensions.

m In consideration of the foregoing, 29
CFR parts 4022 and 4044 are amended as
follows:

PART 4022—BENEFITS PAYABLE IN
TERMINATED SINGLE-EMPLOYER
PLANS

m 1. The authority citation for part 4022
continues to read as follows:

Authority: 29 U.S.C. 1302, 1322, 1322b,
1341(c)(3)(D), and 1344.
m 2. In appendix B to part 4022, Rate Set
133, as set forth below, is added to the
table. (The introductory text of the table
is omitted.)

Appendix B to Part 4022—Lump Sum
Interest Rates for PBGC Payments

* * * * *

For plans with a

Deferred annuities

: Immediate
Rate set valuation date annuity rate (percent)
On or after Before (percent) iy i> i n n
133 11-1-04 12-1-04 2.75 4.00 4.00 4.00 7 8

m 3. In appendix C to part 4022, Rate Set
133, as set forth below, is added to the
table. (The introductory text of the table
is omitted.)

Appendix C to Part 4022—Lump Sum
Interest Rates for Private-Sector
Payments

* * * * *
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For plans with a ; Deferred annuities
Rate set valuation date ;?nﬂﬁy'g?e (percent)
On or after Before (percent) i i i n; n,
133 11-1-04 12-1-04 2.75 4.00 4.00 4.00 7 8

PART 4044—ALLOCATION OF
ASSETS IN SINGLE-EMPLOYER
PLANS

m 4. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.
m 5. In appendix B to part 4044, a new
entry, as set forth below, is added to the
table. (The introductory text of the table
is omitted.)

Appendix B to Part 4044—Interest
Rates Used To Value Benefits

* * * *

For valuation dates occurring in the month—

The values of i; are:

i fort= i

fort = i fort=

November 2004

1-20

.0500

>20 N/A N/A

Issued in Washington, DC, on this 12th day
of October 2004.

Joseph H. Grant,

Deputy Executive Director and Chief
Operating Officer, Pension Benefit Guaranty
Corporation.

[FR Doc. 04—23180 Filed 10—14—04; 8:45 am]
BILLING CODE 7708-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket No. 96—146; RM-8783; ENF-95—
20; FCC 04-162]

Policies and Rules Governing
Interstate Pay-Per-Call and Other
Information Services, and Toll-free
Number Usage; Truth-in-Billing and
Billing Format

AGENCY: Federal Communications
Commission.

ACTION: Final rules.

SUMMARY: In this document, the
Commission closes CC Docket 96—146, a
rulemaking initiated in 1996 to
implement portions of the
Telecommunications Act of 1996 (1996
Act) governing pay-per-call and related
information services. This docket was
opened specifically for the purpose of
implementing section 228 as amended
by the 1996 Act. In 1996, the
Commission released an Order and
Notice of Proposed Rulemaking that
adopted new rules, incorporating much
of the statute verbatim, and completed

implementation of the new provision of
section 228. In the years since the rules
took effect, the shape of the pay-per-call
industry, technology in general, and
regulatory perspectives have changed
considerably. For reasons of
administrative efficiency, the
Commission now closes that docket.
Furthermore, in this document, the
Commission denies a related
application for review, dismisses a
petition to initiate a rulemaking, and
corrects a word error in the existing
rules.

DATES: Effective July 16, 2004.
ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Ruth Yodaiken, of the Consumer &
Government Affairs Bureau at (202)
418-2512 (voice), or e-mail
ruth.yodaiken@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order
(MO&O), Policies and Rules Governing
Interstate Pay-Per-Call and Other
Information Services Pursuant to the
Telecommunications Act of 1996,
Policies and Rules Implementing the
Telephone Disclosure and Dispute
Resolution Act, Florida Public Service
Commission Petition to Initiate
Rulemaking to Adopt Additional
Safeguards; Application for Review of
Advisory Ruling Regarding Directly
Dialed Calls to International
Information Services, CC Docket No.

96-146, RM 8783, ENF-95-20; FCC 04—
162, adopted July 1, 2004, and released
July 16, 2004. This MO&O document
does not contain new or modified
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any new or modified “information
collection burden for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). On July 16, 2004, the
Commission also released a Notice of
Proposed Rulemaking (NPRM), Policies
and Rules Governing Interstate Pay-Per-
Call and Other Information Services
Pursuant to the Telecommunications
Act of 1996; Policies and Rules
Governing Interstate Pay-Per-Call and
Other Information Services, and Toll-
free Number Usage; Truth-in-Billing and
Billing Format, CC Docket Nos. 96—146
and 98-170, CG Docket No. 04—244;
FCC 04-162, that contains proposed
information requirements. The full text
of this document is available on the
Commission’s website Electronic
Comment Filing System and for public
inspection during regular business
hours in the FCC Reference Center,
Room CY-A257, 445 12th Street, SW.,
Washington, DC 20554. To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov, or call
the Consumer & Governmental Affairs
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Bureau at (202) 418—0530 (voice) or
(202) 418-0432 (TTY). This MO&O can
also be downloaded in Word and
Portable Document Format (PDF) at
http://www.fcc.gov/cgb/policy/
paypercall.html.

Synopsis
A. WKP Application for Review

In 1995, WKP Communications, Inc.
(WKP) filed an Application for Review
of a staff interpretation given in the
Marlowe Letter. (Direct Dialed Calls to
International Information Services, File
No. ENF 95-20 (October 5, 1995) (WKP
Application for Review). See also WKP
Communications Files Application for
Review of Common Carrier Bureau Staff
Ruling Regarding Provisions of
Interstate Information Services at
Tariffed Rates, 10 FCC Red 11518 (rel.
October 24, 1995).) The letter gave an
opinion of how, among other things,
§201(b) and 228 would apply to several
hypothetical scenarios where
international long distance service
providers would be used to transmit
information and entertainment services.
(Marlowe Letter, 10 FCC Rcd 10945.)
The scenarios described involved the
transmission of calls by an authorized
carrier at a tariffed rate through 10XXX
dialing sequence, a 500 number, and a
700 number. Both the Marlowe Letter
and WKP’s Application for Review were
drafted before the 1996 Act had gone
into effect, and there was still an
exemption for tariffed services under
§ 228. (The exemption for tariffed
services was removed by the 1996 Act.)
In addition to Congress’ removal of the
tariffed exemption, the Commission has
spoken twice on the issue of revenue
sharing in general, first in the 1996
Order & NPRM and more recently in the
chat-line orders discussed above. Since
filing its initial Application for Review,
WKP has done nothing to update its
Application for Review. Further, WKP
has apparently ceased acting as a
common carrier and Commission staff
has been unsuccessful in reaching WKP
to determine whether it wanted to
pursue the Application for Review.
(Since 1998, all common carriers have
been required to file 499A forms, but
there is no record of WKP having done
so. The law firm that filed the petition
on behalf of WKP provided Commission
staff with the last known address of
WKP, and a letter sent to that address
in September 2003 was returned as
undeliverable.) The Commission,
therefore, dismisses this application as
moot. We note that some of the general
topics raised in the Application for
Review, which went well beyond the

scope of the letter, are raised in the
NPRM.

B. Florida Public Service Petition for
Rulemaking

In 1995, the Florida Public Service
Commission (FPSC) filed a Petition for
Rulemaking with the Commission
proposing, among other things, the
establishment of a service to allow
subscribers to have bill blocking, which
would not be dependant upon the use
of 900 numbers. (Policies and Rules
Implementing the Telephone Disclosure
and Dispute Resolution Act, Florida
Public Service Commission Petition to
Initiate Rulemaking to Adopt Additional
Safeguards, RM—-8783, filed December 8,
1995 (FPSC Petition). See also Office of
Public Affairs, Reference Operations
Division, Petitions for Rulemaking File,
Report No. 2127, Public Notice, April 1,
1996; Florida Public Service
Commission 1996 Reply, RM—-8783; and
Florida Public Service Commission
1996 Comment.) In January 2004, the
FPSC filed a notice withdrawing their
petition. (Policies and Rules
Implementing the Telephone Disclosure
and Dispute Resolution Act, Florida
Public Service Commission Notice of
Withdrawal of Petition to Initiate
Rulemaking, filed January 26, 2004.)
Therefore, we dismiss the Petition for
Rulemaking.

C. Closing CC Docket 96-146

Since the Commission released the
1996 Order & NPRM in CC Docket No.
96-146, the audiotext information
services market, as well as related
regulatory environment and technology
have undergone significant changes. As
noted earlier, the number of assigned
900 numbers, dropped from a peak of
447 in 1999 to 206 by the end of 2002
and many are no longer used by end
users. As noted above, many carriers
decline to provide transport or bill for
900 numbers. Consumers complain
about different problems, as discussed
above. Regulatory changes included
detariffing, slamming verification, and
adjudication of formal complaints by
the FCC and outside agencies. Instant
credit and electronic transactions are
now common in e-commerce
transactions.

As the comment cycle for the 1996
Order & NPRM was completed before
the rules actually took effect, the
comments from 1996 provided no
evidence of the impact of those rules.
CGB’s effort to refresh the record in this
docket in 2003 was not met with
extensive comment, nor a full range of
views. Only 15 parties, most in the pay-
per-call industry, submitted comments,
replies, or ex parte filings, contrasting to

the more varied 38 parties that had filed
comments in response to the 1996 Order
& NPRM. Several of the parties argued
that the record was too stale to reflect
accurately the current market and
regulatory environment.

It is clear that the subject of this
proceeding has changed significantly
from when the 1996 Order & NPRM was
released and when most comments were
filed. While there are items in the
comments and proposals that are still
relevant, it would be impossible without
further comment and review to ascertain
which material is dated and which
material is still viable. In the interest of
administrative efficiency, therefore, we
now close and terminate CC Docket No.
96-146. To the extent that parties
believe portions of their 1996 comments
are still relevant, parties should
resubmit the relevant parts of such
comments, if any, in this new docket.
Parties refiling portions of comments are
asked to do so with particularity.
(Parties should only refile the particular
pages from their comments that they
believe to still be relevant.) Comments
filed in 2003 in response to the Notice
need not be filed again, as they will be
included in this new rulemaking.

D. Correction of Word Error

The rules as adopted in 1996 contain
a minor error in wording which is being
corrected by this MO&O. In
§ 64.154(c)(2)(vi), the word “up” was
omitted. We correct this sentence to
read: ““Clearly states that the caller can
hang up at or before the end of the
introductory message without incurring
any charge whatsoever.”

Ordering Clauses

Accordingly, pursuant to the
authority contained in sections 14,
201(b), 228 and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151-154, 201(b),
228 and 303(r); and 47 CFR 64.1501—
1515 of the Commission’s rules, this
Memorandum Opinion and Order is
adopted.

The proceedings in CC Docket No.
96-146 are terminated, and the docket
is closed.

The Petition for Rulemaking filed by
the Florida Public Service Commission
on December 8, 1995; and the
Application for Review filed by WKP
Communications, Inc., on October 5,
1995 are dismissed. 47 CFR 64.1504 (c)
is amended as set forth in the Final
Rules.

The Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Memorandum Opinion and Order
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to the Chief Counsel for Advocacy of the
Small Business Administration.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Change

m For the reasons discussed in the
preamble, the Federal Communications
Commission is amending 47 CFR part 64
as follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 254(k); secs.
403(b) (2)(B), (c), Public Law 104-104, 110
Stat. 56. Interpret or apply 47 U.S.C. 201,
218, 225, 226, 228, and 254(k) unless
otherwise noted.

m 2. Section 64.1504 is amended by
revising paragraph (c)(2)(vi) to read as
follows:

§64.1504 Restrictions on the use of toll-
free numbers.

* * * * *

(c) *

(2)

(vi) Clearly states that the caller can
hang up at or before the end of the
introductory message without incurring

any charge whatsoever.
* * * * *

L
* %

[FR Doc. 04-23191 Filed 10-14—-04; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2003-14711]
RIN 2127-Al149

Federal Motor Vehicle Safety
Standards; Child Restraint Anchorage
Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: This document makes
permanent the temporary exclusion
issued by the agency in an interim final
rule published on May 8, 2003 to
exclude funeral coaches (as defined in
the rule) from the requirements of
Federal Motor Vehicle Safety Standard
No. 225, “Child restraint anchorage
systems.”

DATES: This rule is effective November
15, 2004.

ADDRESSES: Petitions for reconsideration
should refer to the docket number and
be submitted to: Administrator, Room
5220, National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590.

Privacy Act: Anyone is able to search
the electronic form of all petitions
received into any of our dockets by the
name of the individual submitting the
petition (or signing the petition, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: For
non-legal questions, Mike Huntley,
NHTSA Office of Crashworthiness
Standards, Special Vehicle and Systems
Division, 400 Seventh St., SW.,
Washington, DC 20590 (telephone 202—
366—0029). For legal questions, Deirdre
Fujita, NHTSA Office of Chief Counsel,
400 Seventh St., SW., Washington, DC
20590 (telephone 202-366-2992).
SUPPLEMENTARY INFORMATION:

I. Background

On March 5, 1999, NHTSA published
a final rule establishing a new Federal
motor vehicle safety standard that
required motor vehicle manufacturers to
install child restraint anchorage systems
that are standardized and independent
of the vehicle seat belts.1 (64 FR 10786)
(Docket No. 98-3390, Notice 2) (Federal
Motor Vehicle Safety Standard (FMVSS)
No. 225, 49 CFR 571.225.) Each system
is composed of three anchorages: two
lower anchorages and one upper
anchorage. The lower anchorages are
two 6 millimeter (mm) round steel bars
fastened to the vehicle 720 mm apart
and located at the intersection of the
vehicle seat cushion and seat back. The
upper anchorage is a permanent
structure to which the hook of a child
restraint upper tether may be attached
for the purpose of transferring load from
the child restraint to the vehicle
structure.

II. Petition for Rulemaking From
Accubuilt on Funeral Coaches

FMVSS No. 225 requires a vehicle to
be equipped with tether anchorages in
front passenger seating positions if (1)
the vehicle lacks a rear designated

1See 64 FR 47566; August 31, 1999 (Docket No.
NHTSA-99-6160) and 65 FR 46628; July 31, 2000
(Docket No. NHTSA-7648) and 68 FR 38208; June
27, 2003 (Docket No. NHTSA-15438) for later
amendments of the rule.

seating position (see S4.3(b)(3) and
S4.4(c)), and (2) there is an air bag and
no air bag on-off switch in the front
passenger seating position. Accubuilt, a
final-stage manufacturer of funeral
coaches, submitted a petition for
rulemaking requesting NHTSA to
exclude funeral coaches from the
requirement. Accubuilt stated that:
“[slince a Funeral Coach is a single
purpose vehicle, transporting a body
and casket, children do not ride in the
front seat.”

II1. Interim Final Rule on Accubuilt
Request

On May 8, 2003, NHTSA published
an interim final rule in the Federal
Register (68 FR 24644; Docket 14711)
which temporarily excluded “funeral
coaches” from the requirements of
FMVSS No. 225. We limited the
exclusion to a one-year period, to
receive and evaluate comments on the
exclusion and to determine whether to
make the exclusion permanent.

We agreed with Accubuilt that it was
unlikely that a funeral coach that had no
rear seats would carry children in the
front seat. We believed that the persons
riding in the front seat of this type of
vehicle would be the driver and an
attendant to the casket, not a child. On
the other hand, the agency believed that
it was conceivable that a child may be
carried in a funeral coach that carried
passengers in the rear. Thus, the
exclusion of funeral coaches was
limited to funeral coaches that had only
one row of occupant seats (the front
TOW).

To implement this limited exclusion,
we added a definition of “funeral
coach” to the standard. Accubuilt had
stated that a funeral coach is a vehicle
equipped with heavy duty components
to handle the additional mass of a body
and casket, and that manufacturers of
funeral coaches conform to an industry
standard that requires “front and rear
stops” in the interior of the coach to
keep the casket stationary. Based on the
above information, we defined ‘““‘funeral
coach” as ‘“‘a vehicle that contains only
one row of occupant seats, is designed
exclusively for transporting a body and
casket and that is equipped with
features to secure a casket in place
during operation of the vehicle.”
Comments were requested on the
definition and on the exclusion of
funeral coaches from FMVSS No. 225.

IV. Agency Decision

NHTSA did not receive any
comments on the document. The agency
has decided to make permanent the
exclusion issued in the May 8, 2003
interim final rule. This amendment
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permanently excludes ‘“funeral
coaches” from the requirements of
FMVSS No. 225 and adopts a definition
of that vehicle type for the reasons
provided in the May 2003 final rule.

This rulemaking relieves a restriction
on a group of small manufacturers and
has no negative safety consequences.
Accordingly, NHTSA finds for good
cause that an effective date of less than
180 days from the date of publication of
this notice is in the public interest.

V. Rulemaking Analyses and Notices

Executive Order 12866 (Federal
Regulation) and DOT Regulatory
Policies and Procedures

This rulemaking document was not
reviewed under E.O. 12866, “Regulatory
Planning and Review.” The agency has
considered the impact of this
rulemaking action under the
Department of Transportation’s
regulatory policies and procedures, and
has determined that it is not
“significant” under them. This
document amends FMVSS No. 225 to
exclude funeral coaches from the
requirements of the standard on a
permanent basis. There are no
additional costs associated with this
final rule.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(Public Law 96-354), as amended,
requires agencies to evaluate the
potential effects of their proposed and
final rules on small businesses, small
organizations and small governmental
jurisdictions. I hereby certify that this
rule will not have a significant
economic impact on a substantial
number of small entities. This final rule
relieves a restriction on manufacturers
of funeral coaches and does not impose
any new obligations or requirements.

Executive Order 13132 (Federalism)

NHTSA has analyzed this rule in
accordance with the principles and
criteria contained in E.O. 13132, and
has determined that it does not have
sufficient federalism implications to
warrant consultation with State and
local officials or the preparation of a
federalism summary impact statement.
The rule will not have any substantial
effects on the States, or on the current
Federal-State relationship, or on the
current distribution of power and
responsibilities among the various local
officials.

National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of

this action will not have any significant
impact on the quality of the human
environment.

Executive Order 12778 (Civil Justice
Reform)

This rule will not have any retroactive
effect. A petition for reconsideration or
other administrative proceeding will not
be a prerequisite to an action seeking
judicial review of this rule. This rule
will not preempt the states from
adopting laws or regulations on the
same subject, except that it will preempt
a state regulation that is in actual
conflict with the Federal regulation or
makes compliance with the Federal
regulation impossible or interferes with
the implementation of the Federal
statute.

List of Subjects in 49 CFR Part 571

Imports, Incorporation by reference,
Motor vehicle safety, Reporting and
recordkeeping requirements, Tires.

m For the reasons set forth in the
preamble, NHTSA amends 49 CFR part
571 as follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for Part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30166 and 30177; delegation of authority at
49 CFR 1.50.

m 2.In 49 CFR 571.225, S2 and the
definition of “funeral coach” in S3 are
republished to read as follows:

§571.225 Standard No. 225; Child restraint
anchorage systems.
* * * * *

S2. Application. This standard
applies to passenger cars; to trucks and
multipurpose passenger vehicles with a
gross vehicle weight rating (GVWR) of
3,855 kilograms (8,500 pounds) or less;
and to buses (including school buses)
with a GVWR of 4,536 kg (10,000 1b) or
less. This standard does not apply to
walk-in van-type vehicles, vehicles
manufactured to be sold exclusively to
the U.S. Postal Service, shuttle buses,
and funeral coaches.

S3. Definitions.

* * * * *

Funeral coach means a vehicle that
contains only a front row of occupant
seats, is designed exclusively for
transporting a body and casket and that
is equipped with features to secure a
casket in place during operation of the
vehicle.

Issued on: October 5, 2004.
Jeffrey W. Runge,
Administrator.
[FR Doc. 04—23135 Filed 10-14—04; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 222 and 223

[Docket No.;1.D. 100404B]
RIN 0648-AS79

Sea Turtle Conservation; Shrimp
Trawling Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: NMFS issues this temporary
authorization for a period of 30 days, to
allow the use of limited tow times by
shrimp trawlers as an alternative to the
use of Turtle Excluder Devices (TEDs) in
the state waters of Alabama and
Mississippi, and the state waters of
Louisiana from the Mississippi/
Louisiana border to a line at 90° 03" 00”
West longitude (approximately the west
end of Grand Isle). This action is
necessary because excessive debris as a
result of Hurricane Ivan may affect
fishermen’s ability to use TEDs
effectively. When a TED is clogged with
debris, it can no longer catch shrimp
effectively nor can it effectively exclude
turtles.

DATES: Effective from October 12, 2004
through November 12, 2004.
ADDRESSES: Requests for copies of the
Environmental Assessment on this
action should be addressed to the Chief,
Marine Mammal Species Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910.

FOR FURTHER INFORMATION CONTACT: Bob
Hoffman, 727-570-5312, or Barbara A.
Schroeder, 301-713-1401.

SUPPLEMENTARY INFORMATION:

Background

All sea turtles that occur in U.S.
waters are listed as either endangered or
threatened under the Endangered
Species Act of 1973 (ESA). The Kemp’s
ridley (Lepidochelys kempii),
leatherback (Dermochelys coriacea), and
hawksbill (Eretmochelys imbricata)
turtles are listed as endangered. The
loggerhead (Caretta caretta) and green
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(Chelonia mydas) turtles are listed as
threatened, except for breeding
populations of green turtles in Florida
and on the Pacific coast of Mexico,
which are listed as endangered.

Sea turtles are incidentally taken and
killed as a result of numerous activities,
including fishery trawling activities in
the Gulf of Mexico and along the
Atlantic seaboard. Taking endangered
sea turtles is prohibited under the ESA,
subject to limited exceptions. Through
section 4(d) of the ESA, NMFS
implemented regulations at 50 CFR
223.206 extending the taking
prohibition to threatened sea turtles.
Exceptions to the taking prohibition are
also authorized according to the terms
and conditions of a biological opinion
issued under section 7 of the ESA, or
according to an incidental take permit
issued under section 10 of the ESA. The
incidental taking of turtles during
shrimp or summer flounder trawling is
exempted from the taking prohibition of
section 9 of the ESA if the conservation
measures specified in the sea turtle
conservation regulations (50 CFR 223)
are followed. The regulations require
most shrimp trawlers and summer
flounder trawlers operating in the
southeastern United States (Atlantic
area, Gulf area, and summer flounder
sea turtle protection area, see 50 CFR
223.206) to have a NMFS-approved TED
installed in each net that is rigged for
fishing to provide for the escape of sea
turtles. TEDs currently approved by
NMFS include single-grid hard TEDs
and hooped hard TEDs conforming to a
generic description, the flounder TED,
and one type of soft TED the Parker soft
TED (see 50 CFR 223.207).

TEDs incorporate an escape opening,
usually covered by a webbing flap, that
allows sea turtles to escape from trawl
nets. To be approved by NMFS, a TED
design must be shown to be 97 percent
effective in excluding sea turtles during
testing based upon specific testing
protocols (50 CFR 223.207(e)(1)). Most
approved hard TEDs are described in
the regulations (50 CFR 223.207(a))
according to generic criteria based upon
certain parameters of TED design,
configuration, and installation,
including height and width dimensions
of the TED opening through which the
turtles escape.

The regulations governing sea turtle
take prohibitions and exemptions
provide for the use of limited tow times
as an alternative to the use of TEDs for
vessels with certain specified
characteristics or under certain special
circumstances. The provisions of 50
CFR 223.206(d)(3)(ii) specify that the
NOAA Assistant Administrator for
Fisheries (AA) may authorize

compliance with tow time restrictions
as an alternative to the TED requirement
if the AA determines that the presence
of algae, seaweed, debris, or other
special environmental conditions in a
particular area makes trawling with
TED-equipped nets impracticable. The
provisions of 50 CFR 223.206(d)(3)(i)
specify the maximum tow times that
may be used when tow-time limits are
authorized as an alternative to the use
of TEDs. The tow times may be no more
than 55 minutes from April 1 through
October 31 and no more than 75
minutes from November 1 through
March 31, as measured from the time
that the trawl doors enter the water until
they are removed from the water. These
tow time limits are designed to
minimize the level of mortality of sea
turtles that are captured by trawl nets
not equipped with TEDs.

Recent Events

On September 27, 28, and 29, 2004,
the NOAA Fisheries’ Southeast Regional
Administrator received requests from
the Marine Fisheries Division of the
Alabama Department of Conservation
and Natural Resources (ADCNR), the
Mississippi Department of Marine
Resources (MDMR), and the Louisiana
Department of Wildlife and Fisheries
(LDWF), respectively, to allow the use
of tow times as an alternative to TEDs
in state waters because of excessive
storm-related debris on the fishing
grounds as a result of Hurricane Ivan.
After an investigation, the ADCNR,
MDMR, and LDWF have determined
that this debris is affecting the
fishermen’s ability to use TEDs
effectively. When a TED is clogged with
debris, it can no longer catch shrimp
effectively nor can it effectively exclude
turtles. Alabama, Mississippi, and
Louisiana have stated that their marine
enforcement agencies will increase
patrols to enforce the tow time
restrictions.

NOAA Fisheries gear technicians
interviewed fishermen and surveyed
parts of the affected areas in Alabama,
Mississippi, and Louisiana. The
interviews and surveys conducted by
the gear technicians indicate that
problems with debris exist in Alabama,
Mississippi, and Louisiana state waters
that are likely to affect the effectiveness
of TEDs.

Special Environmental Conditions

The AA finds that debris washed into
the state waters of Alabama and
Mississippi and the state waters of
Louisiana from the Mississippi/
Louisiana border to a line at 90° 03’ 00”
West longitude (approximately the west
end of Grand Isle) by Hurricane Ivan has

created special environmental
conditions that make trawling with
TED-equipped nets impracticable.
Therefore, the AA issues this temporary
rule to authorize the use of restricted
tow times as an alternative to the use of
TEDs in the state waters of Alabama and
Mississippi and the state waters of
Louisiana from the Mississippi/
Louisiana border to a line at 900 03’ 00
West longitude (approximately the west
end of Grand Isle) for a period of 30
days. Through October 31, 2004, a
shrimp trawler utilizing this
authorization must limit tow times to no
more than 55 minutes, measured from
the time trawl doors enter the water
until they are completely retrieved from
the water. From November 1, 2004,
through November 12, 2004, unless
terminated earlier, tow times must be
limited to no more than 75 minutes
measured from the time trawl doors
enter the water until they are retrieved
from the water. The marine patrols of
the affected states are continuing to
monitor the situation and will cooperate
with NMFS in determining the extent of
the ongoing debris problem in this area.
Moreover, the affected states have stated
that their marine patrols will enforce the
restricted tow times. Ensuring
compliance with tow time restrictions is
critical to effective sea turtle protection,
and the commitment from the affected
states marine patrols to enforce tow time
restrictions is an important factor
enabling NMFS to issue this
authorization.

Continued Use of TEDs

NMFS encourages shrimp trawlers in
the affected areas to continue to use
TEDs if possible, even though they are
authorized under this action to use
restricted tow times. The use of TEDs
negates the tow time restrictions. NMFS
studies have shown that the problem of
clogging by seagrass, algae, or by other
debris is not unique to TED-equipped
nets. When fishermen trawl in problem
areas, they may experience clogging
with or without TEDs. A particular
concern of fishermen, however, is that
clogging in a TED-equipped net may
hold open the turtle escape opening and
increase the risk of shrimp loss. On the
other hand, TEDs also help exclude
certain types of debris and allow
shrimpers to conduct longer tows.

NMFS’ gear experts have provided
several general operational
recommendations to fishermen to
maximize the debris exclusion ability of
TEDs that may allow some fishermen to
continue using TEDs without resorting
to restricted tow times. To exclude
debris, NMFS recommends the use of
hard TEDs made of either solid rod or
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of hollow pipe that incorporate a bent
angle at the escape opening, in a
bottom-opening configuration. In
addition, the installation angle of a hard
TED in the trawl extension is an
important performance element in
excluding debris from the trawl. High
installation angles can result in debris
clogging the bars of the TED; NMFS
recommends an installation angle of
45°, relative to the normal horizontal
flow of water through the trawl, to
optimize the TED’s ability to exclude
turtles and debris. Furthermore, the use
of accelerator funnels, which are
allowable modifications to hard TEDs, is
not recommended in areas with heavy
amounts of debris or vegetation. Lastly,
the webbing flap that is usually
installed to cover the turtle escape
opening may be modified to help
exclude debris quickly: the webbing flap
can either be cut horizontally to shorten
it so that it does not overlap the frame
of the TED or be slit in a fore-and-aft
direction to facilitate the exclusion of
debris. The use of the double cover flap
TED will also aid in debris exclusion.

All of these recommendations
represent legal configurations of TEDs
for shrimpers fishing in the affected
areas. This action does not authorize
any other departure from the TED
requirements, including any illegal
modifications to TEDs. In particular, if
TEDs are installed in trawl nets, they
may not be sewn shut.

Alternative to Required Use of TEDs

The authorization provided by this
rule applies to all shrimp trawlers that
would otherwise be required to use
TEDs in accordance with the
requirements of 50 CFR 223.206(d)(2)
who are operating in the state waters of
Alabama and Mississippi, and the state
waters of Louisiana from the
Mississippi/Louisiana border to a line at
90° 03" 00” West longitude
(approximately the west end of Grand
Isle) for a period of 30 days. Instead of
the required use of TEDs, shrimp
trawlers may opt to comply with the sea
turtle conservation regulations by using
restricted tow times.

Alternative to Required Use of TEDs;
Termination

The AA, at any time, may withdraw
or modify this temporary authorization
to use tow time restrictions in lieu of
TEDs, through publication of a notice in
the Federal Register, if necessary to
ensure adequate protection of
endangered and threatened sea turtles.
Under this procedure, the AA may
modify the affected area or impose any
necessary additional or more stringent
measures, including more restrictive

tow times, synchronized tow times, or
withdrawal of the authorization if the
AA determines that the alternative
authorized by this rule is not
sufficiently protecting turtles or no
longer needed. The AA may also
terminate this authorization if
information from enforcement, state
authorities, or NMFS indicate
compliance cannot be monitored
effectively. This authorization will
expire automatically on November 12,
2004, unless it is explicitly extended
through publication in the Federal
Register.

Classification

This action has been determined to be
not significant for purposes of E.O.
12866.

The AA has determined that this
action is necessary to respond to an
emergency situation to allow more
efficient fishing for shrimp, while
providing adequate protection for
endangered and threatened sea turtles
pursuant to the ESA and applicable
regulations.

Pursuant to 5 U.S.C. 553(b)(3)(B), the
AA finds that there is good cause to
waive prior notice and opportunity to
comment on this temporary rule as such
procedures are impracticable and
contrary to the public interest.
Unusually high amounts of debris are
creating special environmental
conditions that make trawling with
TED-equipped nets impracticable.
Providing notice and comment would
prevent the agency from providing relief
within the necessary time frame because
shrimp loss and sea turtle lethal take is
likely to occur in the interim period
prior to finalizing this temporary rule.
These resources would be impacted
unnecessarily through a notice and
comment period process.

For the same reasons, the AA finds
that there is good cause to waive the 30—
day delay in effective date pursuant to
5 U.S.C. 553(d)(3). The temporary rule
grants a short-term exemption to the
requirement to use TEDs, and, therefore,
allows fishermen to choose between
deploying TEDs or using tow-times.
This temporary rule relieves a
restriction and is not subject to a 30-day
delay in effective date, pursuant to 5
U.S.C. 553(d)(1). NMFS is making the
rule effective October 12, 2004 through
November 12, 2004.

Since prior notice and an opportunity
for public comment are not required to
be provided for this action by 5 U.S.C.
553, or by any other law, the analytical
requirements of 5 U.S.C. 601 et seq. are
inapplicable.

The AA prepared an Environmental
Assessment (EA) for this rule. Copies of
the EA are available (see ADDRESSES).

Dated: October 12, 2004.

Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 04—23190 Filed 10-12-04; 3:54 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 040618188-4265-02; 1.D.
061404A]

RIN 0648—-AS26

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction.

SUMMARY: This document corrects a
final rule that implemented Amendment
16-3 to the Pacific Coast Groundfish
Fishery Management Plan (FMP). This
document corrects amendatory
instruction 2.

DATES: Effective October 28, 2004.

FOR FURTHER INFORMATION CONTACT:
Jamie Goen (Northwest Region, NMFS),
phone: (206) 526—4646; fax: 206-526—
6736; and email: jamie.goen@noaa.gov.
SUPPLEMENTARY INFORMATION:

Electronic Access

This final rule also is accessible via
the Internet at the Office of the Federal
Register’s website at
www.gpoaccess.gov/fr/index/html and
at the NMFS Northwest Region website
at www.nwr.noaa.gov/1sustfsh/gfsh/

gdfsh/gdfsh01.html.

Background

NMFS published a final rule
implementing Amendment 16—3 on
September 28, 2004 (69 FR 57874). That
final rule updated the list of rockfish
species defined in the Code of Federal
Regulations to match that listed in the
FMP and corrected dusty rockfish to
read dusky rockfish. In that final rule,
dusty rockfish was mistakenly listed as
dusky rockfish in the instruction
language for which species was to be
removed. This document corrects that
amendatory instruction language.
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Correction

As published, the final rule FR Doc.
04-21691, September 28, 2004, (69 FR
57874), contains an error and needs to
be corrected.

§660.302 [Corrected]

1. On page 57881, in the third
column, amendatory instruction 2 is
corrected to read “In §660.302, in the
definition of “Groundfish,” under

“Rockfish:” remove ‘“‘dusty rockfish, S.
ciliatus,” and add “chameleon rockfish,
S. phillipsi,” “dwarf-red rockfish, S.
rufinanus,” “dusky rockfish, S.
ciliatus,” “freckled rockfish, S.
lentiginosus,” “half-banded rockfish, S.
semicinctus,” “‘pinkrose rockfish, S.
simulator,” “‘pygmy rockfish, S.
wilsoni,” and “swordspine rockfish, S.
ensifer” in alphabetical order to read as
follows:”

All other information previously
published remains the same.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 7, 2004.

William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 04—23062 Filed 10-14—04; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1280
[No. LS—04-06]

Lamb Promotion and Research
Program: Procedures for the Conduct
of a Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: The Commodity Promotion,
Research, and Information Act of 1996
(Act) authorizes a program of
promotion, research, and information to
be developed through the promulgation
of the Lamb Promotion, Research, and
Information Order (Order). The Act
requires that the Secretary of
Agriculture (Secretary) conduct a
referendum among persons subject to
assessments who, during a
representative period established by the
Secretary, have engaged in the
production, feeding, or slaughter of
lambs. The Act further requires that a
referendum be conducted not later than
3 years after assessments first begin to
determine whether the Order should be
continued. Assessments began on July 1,
2002. This proposed rule establishes
procedures the Department of
Agriculture (USDA) would use in
conducting the required referendum as
well as future referendums. Eligible
persons would be provided the
opportunity to vote during a specified
period announced by USDA at the
county Farm Service Agency (FSA)
office where FSA maintains and
processes the person’s administrative
farm records. For those eligible persons
not participating in FSA programs, the
opportunity to vote would be provided
at the county FSA office serving the
county where the person owns or rents
land. A person engaged in the
production, feeding, or slaughter of
lambs in more than one county would
vote in the county FSA office where the

person does most of his or her business.
For the program to continue, it must be
approved by at least a majority of those
persons voting for approval who are
engaged in the production, feeding, or
slaughter of lambs and who also
represent a majority of the volume of
lambs produced, fed, or slaughtered.
DATES: Written comments must be
received by November 4, 2004. Pursuant
to the Paperwork Reduction Act of 1995
(PRA), comments on the information
collection burden that would result
from this proposal must be received by
December 14, 2004.

ADDRESSES: Send comments to Kenneth
R. Payne, Chief; Marketing Programs
Branch; Livestock and Seed Program;
Agricultural Marketing Service (AMS),
USDA, Room 2638-S; STOP 0251; 1400
Independence Avenue, SW.;
Washington, DC. 20250—-0251.
Comments may also be sent
electronically to
LambComments@usda.gov, http://
www.regulations.gov, or by facsimile at
202/720-1125. All comments should
reference the docket number LS-04-06,
the date, and the page number of this
issue of the Federal Register. Comments
received may be inspected at this
location between 8 a.m. and 4:30 p.m.,
Monday through Friday, except
holidays, or via the Internet at http://
www.ams.usda.gov/Isg/mpb/rp-
lamb.htm.

Pursuant to PRA, send comments
regarding the accuracy of the burden
estimate and ways to minimize the
burden. Comments concerning PRA
should also be sent to the Desk Officer
for Agriculture; Office of Information
and Regulatory Affairs; Office of
Management and Budget; New
Executive Office Building; 725 17th
Street, NW., Room 725; Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Payne, Chief, Marketing
Programs Branch on 202/720-1115, fax
202/720-1125, or by e-mail at
Kenneth.Payne@usda.gov or Phil
Brockman, USDA, FSA, DAFO, on 202/
690—8034, fax 202/720-5900, or by e-
mail on Phil.Brockman@usda.gov.

Eligible voters can determine the
location of county FSA offices by
contacting (1) the nearest county FSA
office, (2) the State FSA office, or (3)
through an online search of FSA’s Web
site at http://www.fsa.usda.gov/pas/
default.asp. From the options available

on this Web page select “Your local
office,” click on your State, and click on
the map to select a county.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The Office of Management and Budget
(OMB) has waived the review process
required by Executive Order (E.O.)
12866 for this action.

Executive Order 12988

This final rule has been reviewed
under E.O. 12988, Civil Justice Reform.
It is not intended to have a retroactive
effect.

Section 524 of the Act provides that
the Act shall not affect or preempt any
other Federal or State law authorizing
promotion or research relating to an
agricultural commodity.

Under section 519 of the Act, a person
subject to the Order may file a petition
with USDA stating that the Order, any
provision of the Order, or any obligation
imposed in connection with the Order,
is not established in accordance with
the law, and requesting a modification
of the Order or an exemption from the
Order. Any petition filed challenging
the Order, any provision of the Order,
or any obligation imposed in connection
with the Order, shall be filed within 2
years after the effective date of the
Order, provision, or obligation subject to
challenge in the petition. The petitioner
will have the opportunity for a hearing
on the petition. Thereafter, USDA will
issue a ruling on the petition. The Act
provides that the district court of the
United States for any district in which
the petitioner resides or carries on
business shall have the jurisdiction to
review a final ruling on the petition, if
the petitioner files a complaint for that
purpose not later than 20 days after the
date of the entry of the final ruling.
Service of process in a proceeding may
be made on USDA by delivering a copy
of the complaint to USDA. If the court
determines that the ruling is not in
accordance with the law, the court shall
remand the matter to USDA with
direction to make such ruling as the
court determining to be in accordance
with the law or to take further action as,
in the opinion of the court the law
requires. The pendency of a petition
filed or an action commended shall not
be operated as a stay of any action
authorized by section 520 of the Act to
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be taken to enforce, including any rule,
Order, or penalty in effect.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), AMS has considered the economic
effect of the proposed rule on small
entities. The purpose of RFA is to fit the
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly burdened.

The Act, which authorizes USDA to
consider industry proposals for generic
programs of promotion, research, and
information for agricultural
commodities, became effective on April
4, 1996.

Section 518 of the Act provides three
options for determining industry
approval or continuation of a new
research and promotion program. They
are: (1) By a majority of those voting; (2)
by a majority of the volume of the
agricultural commodity voted in the
referendum; or (3) by a majority of those
persons voting who also represent a
majority of the volume of the
agricultural commodity voted in the
referendum. In addition, § 518 of the
Act provides for referendums to
ascertain approval of an Order to be
conducted either prior to its going into
effect or within 3 years after
assessments first begin under an Order.
As recommended by representatives of
the lamb industry, the final Order,
which was published in the Federal
Register on April 11, 2002 (67 FR
17848), provides that USDA conduct a
referendum within 3 years after
assessments begin and that the
continuation of the Order be approved
by at least a majority of those persons
voting for approval who are engaged in
the production, feeding, or slaughter of
lambs and who also represent a majority
of the volume of lambs produced, fed,
or slaughtered.

This proposed rule would establish
the procedures USDA would use for the
conduct of a nationwide referendum
among eligible persons to determine if
the Order should be continued. This
proposal would add a new subpart that
establishes procedures to conduct the
initial and future referendum. The new
subpart would cover definitions,
certification and voting procedures,
eligibility, disposition of forms and
records, FSA’s role, and reporting the
results.

There are approximately 67,468
persons engaged in the production,
feeding, or slaughtering of lamb who are
subject to the program. Most of the lamb
producers, seedstock producers, and
feeders, would be classified as small

businesses under the criteria established
by the Small Business Administration
(SBA)(13 CFR 121.201). Most first
handlers would not be classified as
small businesses. SBA defines small
agricultural service firms as those whose
annual receipts are less than $5 million
and small agricultural producers are
defined as those having annual receipts
of less than $750,000. This number and
size data remains the same as it
appeared in the earlier analyses for the
Order.

The information collection
requirements, as discussed below, are
minimal. Obtaining a ballot by mail, in-
person, facsimile, or via the Internet and
completing it in its entirety would not
impose a significant economic burden
on participants. Accordingly, the
Administrator of AMS has determined
that this proposed rule will not have a
significant economic impact on a
substantial number of small business
entities.

Paperwork Reduction Act

In accordance with PRA (44 U.S.C.
Chapter 35), this proposed rule
announces that AMS is requesting
approval from OMB for a new
information collection. Once approved,
this collection will be merged into
0581-0093.

Title: Lamb Promotion, Research, and
Information Referendum Ballot.

OMB Number: 0581-New.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .03 hours per
response.

Respondents: Producers, feeders,
seedstock producers, and first handlers.
Estimated Number of Respondents:

67,486.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 2,025 hours.

Total Cost: $40,492.

Abstract: The purpose of this
proposed rule is to provide persons
subject to the assessment who are
engaged in the production, feeding, and
slaughtering of lambs the opportunity to
vote in a nationwide referendum on the
continuation of the Order. Voting in the
referendum is voluntary. This proposed
rule would require eligible persons to
complete a ballot (Form LS-86) in its
entirety. Eligible persons subject to the
assessment would be required to vote
‘““yes” or “no” to continue the program,
vote the number of lambs (volume of
production) owned and produced;
owned and fed; or slaughtered during a
period specified by the Secretary, and
provide documentation that shows the
person voting engaged in the

production, feeding, or slaughtering of
lamb during the representative period
determined by the Secretary. The ballot
would require the person to sign it
certifying that they engaged in the
production, feeding, or slaughtering of
lambs during a representative period
specified by the Secretary and that the
volume of production voted is true and
accurate to the best of one’s knowledge.

Comments are invited on: (1) Whether
the collection of information is
necessary for the proper performance of
the functions of AMS, including
whether the information will have
practical utility; (2) the accuracy of
AMS’ estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques of other forms of
information technology.

A 60-day period is provided to
comment on the information collection
burden. Comments should reference
OMB No. 0581-NEW and be sent to
lambcomments@usda.gov. All
comments received will be available for
public inspection during regular
business hours at the same address. All
responses to this proposed rule will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

Comments concerning the
information collection under the PRA
should also be sent to the Desk Officer
for Agriculture; Office of Information
and Regulatory Affairs; Office of
Management and Budget; New
Executive Office Building; 725 17th
Street, NW., Room 725; Washington, DC
20503.

Background

The Act (U.S.C. 7411-7425) which
became effective on April 4, 1996,
authorizes USDA to establish generic
programs of promotion, research, and
information for agricultural
commodities designed to strengthen an
industry’s position in the marketplace
and to maintain and expand existing
domestic and foreign markets and uses
for agricultural commodities. Pursuant
to the Act, a proposed Order on the
Lamb Checkoff Program was published
in the Federal Register on September
21, 2001 (66 FR 48764). The final Order
was published in the Federal Register
on April 11, 2002 (67 FR 17848).
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Collection of assessments began on July
1, 2002.

This program is funded primarily by
those persons engaged in the production
and feeding of lambs in the amount of
one-half cent ($.005) per pound when
live lambs are sold. For purposes of this
program, the term “lamb” as defined in
the Order means, “‘any ovine animal of
any age, including ewes and rams.”

First handlers, which means the
packer or other person who buys or
takes possession of lambs from a
producer or feeder for slaughter,
including custom slaughter, are assessed
an additional $.30 cents per head
purchased for slaughter or slaughtered
by such first handler pursuant to a
custom slaughter arrangement. Each
person who processes or causes to be
processed lamb or lamb products of that
person’s own production and markets
the processed products is assessed one-
half cent ($.005) per pound on the live
weight at the time of slaughter and is
required to pay an additional
assessment of $.30 per head.
Assessment rates may be adjusted in
accordance with applicable provisions
of the Act and the Order. The Order also
requires persons to collect and remit
assessments to the Board. Each
producer, feeder, or seedstock producer
is obligated to pay that portion of the
assessment that is equivalent to that
producer’s, feeder’s, or seedstock
producer’s proportionate share and shall
transfer the assessment to the
subsequent purchaser. Additionally, a
person who is a market agency; i.e.,
commission merchant, auction market,
or broker in the business of receiving
such lamb or lamb products for sale on
commission for or on behalf of a
producer, feeder, or seedstock producer,
is required to collect an assessment and
transfer the collected assessment on to
the subsequent purchaser(s). Such
person would not be subject to the
assessment and not eligible to
participate in the referendum. Any
person who processes or causes to be
processed lamb or lamb products of that
person’s own production and markets
the processed products will be required
to pay an additional assessment and
remit the total assessment to the Board.
Each first handler who buys or takes
possession of lambs from a producer or
feeder for slaughter is required to pay an
additional assessment and remit the
total assessment to the Board.

The Act requires that a referendum to
ascertain approval of an Order must be
conducted either prior to the Order
going into effect or within 3 years after
assessments first begin. The industry
recommended to USDA that the
referendum be conducted no later than

3 years after assessments first begin to
determine whether the Order should be
continued. Assessments began on July 1,
2002. Thus, USDA is required to
conduct a nationwide referendum
among persons subject to the assessment
by July 1, 2005. The Order would
continue if a majority of those persons
voting who also represent a majority of
the volume of lambs voted in favor of
continuing the program. If the
continuation of the Order is not
approved by eligible persons voting in
the referendum, USDA would begin the
process of terminating the program.

Eligible persons would be required to
complete a ballot in its entirety, vote
“yes” or “no” to continue the program,
enter the number of lambs (volume of
production) owned and produced;
owned and fed; or slaughtered during a
specific period and provide
documentation showing that they
engaged in the production, feeding, or
slaughter of lambs during the
representative period. The person
would sign the ballot certifying that
they were engaged in the production,
feeding, or slaughtering of lambs during
a representative period specified by the
Secretary and that the volume of
production voted is true and accurate to
the best of one’s knowledge. To vote
volume of production, producers and
seedstock producers would enter the
total number of live domestic lambs
owned and produced during calendar
year 2004. Feeders would vote the total
number of lambs owed and fed during
calendar year 2004. First handlers
would vote the total number of lambs
slaughtered during calendar year 2004.
The volume of production must be
determined by the person voting prior to
completing the ballot and be verifiable.
Those persons whose only share in the
proceeds of a sale of lambs is a sales
commission, handling fee or other
service fee or the person acquired
ownership of the lambs to facilitate the
transfer of ownership of such lambs
from the seller to a third party and
resold such lambs no later than 10 days
from the date on which the person
acquired ownership are not considered
are producers, seedstock producers, or
feeders and not subject to the
assessment would be. Such person
would not be eligible to participate in
the referendum. USDA proposes that the
referendum period would be a 4-week
period announced by the Secretary and
that the representative period would be
January 1, 2004, through December 31,
2004. USDA also proposes that the
ballots may be cast in person, by
facsimile, or by mail-in vote at the
appropriate county FSA offices.

Providing participants an opportunity to
vote at the county FSA office would
give those persons the greatest
opportunity to vote in the referendum.

The proposed rule establishes
procedures USDA would use in
conducting the required referendum as
well as future referendums provided
under the Act. The proposed rule
includes, definitions, eligibility,
certification and voting procedures,
reporting results, and disposition of the
forms and records. FSA would
coordinate State and county FSA roles
in conducting the referendum by (1)
determining producer eligibility, (2)
canvassing and counting ballots, and (3)
reporting the results. A 20 day comment
period is provided for interested
persons to comment. This comment
period is deemed appropriate in order to
conduct a referendum in a timely
manner.

List of Subjects in 7 CFR Part 1280

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements, Lamb
and Lamb products, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, it is proposed that title 7, Part
1280 be amended to read as follows:

PART 1280—LAMB PROMOTION,
RESEARCH, AND INFORMATION
ORDER

1. The authority citation for 7 CFR
Part 1280 continues to read as follows:

Authority: 7 U.S.C. 7411-7425.

2. In Part 1280, a new subpart E is
added to read as follows:

Subpart E—Procedures To Request a
Referendum

Definitions

Sec.

1280.601
1280.602
1280.603
1280.604

Terms defined.

Administrator, AMS.

Administrator, FSA.

Eligibility.

1280.605 Farm Service Agency.

1280.606 Farm Service Agency County
Committee.

1280.607 Farm Service Agency County
Executive Director.

1280.608 Farm Service Agency State
Committee.

1280.609 Farm Service Agency State
Executive Director.

1280.610 Public notice.

1280.611 Representative period.

1280.612 Volume of production.

1280.613 Voting period.

Procedures

1280.620 General.

1280.621 Supervision of the process for
conducting a referendum.

1280.622 Eligibility.
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1280.623 Time and place of the
referendum.

1280.624 Facilities.

1280.625 Certifications and referendum
ballot form.

1280.626 Certification and procedures.

1280.627 Canvassing voting ballots.

1280.628 Counting ballots.

1280.629 FSA county office report.

1280.630 FSA State office report.

1280.631 Results of the referendum.

1280.632 Disposition of records.

1280.633 Instructions and forms.

1280.634 Confidentiality.

Subpart E—Procedures To Request a
Referendum

Definitions

§1280.601 Terms defined.

As used throughout this subpart,
unless the context otherwise requires,
terms shall have the same meaning as
the definition of such terms in subpart
A of this part.

§1280.602 Administrator, AMS.

Administrator, AMS, means the
Administrator of the Agricultural
Marketing Service, or any officer or
employee of USDA to whom there has
been delegated or may be delegated the
authority to act in the Administrator’s
stead.

§1280.603 Administrator, FSA.

Administrator, FSA, means the
Administrator, of the Farm Service
Agency, or any officer or employee of
USDA to whom there has been
delegated or may be delegated the
authority to act in the Administrator’s
stead.

§1280.604 Eligibility.

Eligibility is defined as any person
subject to the assessment who during
the representative period determined by
the Secretary have engaged in the
production, feeding, or slaughtering of
lambs. Such persons are eligible to
participate in the referendum. Those
persons whose only share in the
proceeds of a sale of lambs is a sales
commission, handling fee or other
service fee or the person acquired
ownership of the lambs to facilitate the
transfer of ownership of such lambs
from the seller to a third party and
resold such lambs no later than 10 days
from the date on which the person
acquired ownership are not considered
producers, seedstock producers, or
feeders and are not subject to the
assessment. Such persons would not be

eligible to participate in the referendum.

§1280.605 Farm Service Agency.

Farm Service Agency also referred to
as “FSA” means the Farm Service
Agency of USDA.

§1280.606 Farm Service Agency County
Committee.

Farm Service Agency County
Committee, also referred to as “FSA
County Committee or COC,” means the
group of persons within a county who
are elected to act as the Farm Service
Agency County Committee.

§1280.607 Farm Service Agency County
Executive Director.

Farm Service Agency County
Executive Director, also referred to as
“CED,” means the person employed by
the FSA County Committee to execute
the policies of the FSA County
Committee and to be responsible for the
day-to-day operation of the FSA county
office, or the person acting in such
capacity.

§1280.608 Farm Service Agency State
Committee.

Farm Service Agency State
Committee, also referred to as “FSA
State Committee,” means the group of
persons within a State who are
appointed by the Secretary to act as the
Farm Service Agency State Committee.

§1280.609 Farm Service Agency State
Executive Director.

Farm Service Agency State Executive
Director, also referred to as “SED,”
means the person employed by the FSA
State Committee to execute the policies
of the FSA State Committee and to be
responsible for the day-to-day operation
of the FSA State office, or the person
acting in such capacity.

§1280.610 Public notice.

Public notice means not later than 30-
days before the referendum is
conducted, the Secretary shall notify the
eligible voters in such manner as
determined by the Secretary, of the
voting period during which voting in
the referendum will occur. The notice
shall explain any registration and voting
procedures established under section
518 of the Act.

§1280.611 Representative period.
Representative period means the

period designated by the Secretary

pursuant to section 518 of the Act.

§1280.612 Volume of production.

(a) For producers and seedstock
producers, the term volume of
production means the total number of
live domestic lambs owned and
produced during the most recent
calendar year.

(b) For feeders, volume of production
means the total number of lambs owned
and fed during the most recent calendar
year.

(c) For first handlers, volume of
production means the total number of

lambs slaughtered during the most
recent calendar year.

§1280.613 Voting period.

The term voting period means a 4-
week period to be announced by the
Secretary for voting the referendum.

Procedures

§1280.620 General.

A referendum to determine whether
eligible persons favor the continuance of
this part shall be carried out in
accordance with this subpart.

(a) The referendum will be conducted
at county FSA offices.

(b) The Secretary shall determine if at
least a majority of those persons voting
for approval who also represent a
majority of the volume of lambs owned
and produced; owned and fed; or
slaughtered, favor the continuance of
this part.

§1280.621 Supervision of the process for
conducting a referendum.

The Administrator, AMS, shall be
responsible for supervising the process
of permitting persons to vote in a
referendum in accordance with this
subpart.

§1280.622 Eligibility.

(a) Any person subject to the
assessment who during the
representative period determined by the
Secretary has engaged in the
production, feeding, or slaughtering of
lambs is eligible to participate in the
referendum. Those persons whose only
share in the proceeds of a sale of lambs
is a sales commission, handling fee or
other service fee or the person acquired
ownership of the lambs to facilitate the
transfer of ownership of such lambs
from the seller to a third party and
resold such lambs no later than 10 days
from the date on which the person
acquired ownership are not considered
producers, seedstock producers, or
feeders and are not subject to the
assessment. Such persons would not be
eligible to participate in the referendum.

(b) Proxy registration. Proxy
registration is not authorized, except
that an officer or employee of a
corporate producer, feeder, seedstock
producer, or first handler, or any
guardian, administrator, executor, or
trustee of a person’s estate, or an
authorized representative of any eligible
producer, feeder, seedstock producer, or
first handler entity (other than an
individual person), such as a
corporation or partnership, may vote on
behalf of that entity. Further, an
individual cannot vote on behalf of
another individual (i.e., spouse,
sharecrop lease, etc.). Any individual,
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who votes on behalf of any producer,
feeder, seedstock producer, or first
handler entity, shall certify that he or
she is authorized by such entity to take
such action. Upon request of the county
FSA office, the person voting may be
required to submit adequate evidence of
such authority.

(c) Joint and group interest. A group
of individuals, such as members of a
family, joint tenants, tenants in
common, a partnership, owners of
community property, or a corporation
who engaged in the production, feeding,
or slaughtering of lambs during the
representative period as a producer,
feeder, seedstock producer, or first
handler entity shall be entitled to cast
only one vote; provided, however, that
any individual member of a group who
is an eligible person separate from the
group may vote separately.

§1280.623 Time and place of the
referendum.

(a) The opportunity to vote in the
referendum shall be provided during a
4-week period beginning and ending on
a date determined by the Secretary.
Eligible persons shall have the
opportunity to vote following the
procedures established in this subpart
during the normal business hours of
each county FSA office.

(b) Persons can determine the location
of county FSA offices by contacting the
nearest county FSA office, the State FSA
office, or through an online search of
FSA’s Web site at http://
www.fsa.usda.gov/pas/default.asp.

(c) Each eligible person shall cast a
ballot in the county FSA office where
FSA maintains the person’s
administrative farm records. For eligible
persons not participating in FSA
programs, the opportunity to vote would
be provided at the county FSA office
serving the county where the person
owns or rents land. A person engaged in
the production, feeding, slaughtering, of
lambs in more than one county would
vote in the county FSA office where the
person does most of his or her business.

§1280.624 Facilities.

Each county FSA office will provide:

(a) A voting place that is well known
and readily accessible to persons in the
county and that is equipped and
arranged so that each person can
complete and submit their ballot in
secret without coercion, duress, or
interference of any sort whatsoever, and

(b) A holding container of sufficient
size so arranged that no ballot or
supporting documentation can be read
or removed without breaking seals on
the container.

§1280.625 Certifications and referendum
ballot form.

Form LS-86 shall be used to vote in
the referendum and certify eligibility.
Eligible persons would be required to
complete a ballot in its entirety, vote
‘““yes” or “no” to continue the program,
enter the number of lambs (volume of
production) owned and produced;
owned and fed; or slaughtered during a
representative period and provide
documentation such as a sales receipt or
remittance form showing that the person
voting was engaged in the production,
feeding, or slaughtering of lambs during
the representative period. The person or
authorized representative shall sign the
ballot certifying that they or the entity
they represent were engaged in the
production, feeding, or slaughtering of
lambs during the representative period
and that the volume of production voted
is true and accurate.

§1280.626 Certification and procedures.

(a) Each eligible person shall be
provided the opportunity to cast a ballot
during the voting period announced by
the Secretary.

(1) Each eligible person shall be
required to complete form LS-86 in its
entirety, sign it, and provide evidence
that they were engaged in the
production, feeding, or slaughtering of
lambs during the representative period.
The person must legibly place his or her
name and, if applicable, the entity
represented, address, county, and
telephone number. The person shall
sign and certify on form LS—86 that:

(i) The person was engaged in the
production, feeding, or slaughtering of
lambs during the representative period;

(ii) The person voting on behalf of a
corporation or other entity is authorized
to do so;

(iii) The person has cast only one
vote; and

(iv) The volume of production listed
on the ballot is true and accurate.

(2) Only a completed and signed form
LS-86 accompanied by supporting
documentation showing that the person
was engaged in the production, feeding,
or slaughter of lambs during the
representative period shall be
considered a valid vote.

(b) To vote, eligible persons may
obtain form LS—-86 in-person, by mail, or
by facsimile from county FSA offices or
through the Internet during the voting
period. A completed and signed form
LS-86 and supporting documentation,
such as a sales receipt or remittance
form, must be returned to the
appropriate county FSA office where
FSA maintains and processes the
person’s administrative farm records.
For a person not participating in FSA

programs, the opportunity to vote in a
referendum will be provided at the
county FSA office serving the county
where the person owns or rents land. A
person engaged in the production,
feeding, or slaughtering of lambs in
more than one county would vote in the
county FSA office where the person
does most of his or her business. Forms
obtained via the Internet would be
located at http://www.ams.usda.gov/Isg/
mpb/rp-lamb.htm.

(c) A completed and signed form LS—
86 and the supporting documentation
may be returned in-person, by mail, or
facsimile to the appropriate county FSA
office. Form LS—-86 and supporting
documentation returned in-person or by
facsimile, must be received in the
appropriate county FSA office prior to
the close of the work day on the final
day of the voting period to be
considered a valid ballot. Form LS-86
and the accompanying documentation
returned by mail must be postmarked no
later than midnight of the final day of
the voting period and must be received
in the county FSA office on the 5th
business day following the final day of
the voting period.

(d) Persons who obtain form L.S—86
in-person at the appropriate FSA county
office may complete and return it the
same day along with the supporting
documentation.

§1280.627 Canvassing voting ballots.

(a) Canvassing of form LS—86 shall
take place at the county FSA offices on
the 6th business day following the final
day of the voting period. Such
canvassing, acting on behalf of the
Administrator, AMS, shall be in the
presence of at least two members of the
county committee. If two or more of the
counties have been combined and are
served by one county office, the
canvassing of the requests shall be
conducted by at least one member of the
county committee from each county
served by the county office. The FSA
State committee or the State Executive
Director, if authorized by the State
Committee, may designate the County
Executive Director (CED) and a county
or State FSA office employee to canvass
the ballots and report the results instead
of two members of the county
committee when it is determined that
the number of eligible voters is so
limited that having two members of the
county committee present for this
function is impractical, and designate
the CED and/or another county or State
FSA office employee to canvass requests
in any emergency situation precluding
at least two members of the county
committee from being present to carry
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out the functions required in this
section.

(b) Form LS—86 should be canvassed
as follows:

(1) Number of valid ballots. A person
has been declared eligible by FSA to
vote by completing form L.S-86 in its
entirety, signing it, voting volume of
production, and providing supporting
documentation that shows the person
who cast the ballot during the voting
period was engaged in the production,
feeding, or slaughtering of lambs during
the representative period. Such ballot
will be considered a valid ballot.

(2) Number of ineligible ballots. If
FSA cannot determine that a person is
eligible based on the submitted
documentation or if the person fails to
submit the required supporting
documentation, the person shall be
determined to be ineligible. FSA shall
notify ineligible persons in writing as
soon as practicable but no later than the
8th business day following the final day
of the voting period.

(c) Appeal. A person declared to be
ineligible by FSA can appeal such
decision and provide additional
documentation to the FSA county office
within 5 business days after the
postmark date of the letter of
notification of ineligibility. FSA will
then make a final decision on the
person’s eligibility and notify the person
of the decision.

(d) Invalid ballots. An invalid ballot
includes, but is not limited to the
following:

(1) Form LS—-86 is not signed or all
required information has not been
provided;

(2) Form LS—86 and supporting
documentation returned in-person or by
facsimile was not received by close of
business on the last business day of the
voting period;

(3) Form LS—86 and supporting
documentation returned by mail was
not postmarked by midnight of the final
day of the voting period;

(4) Form LS—-86 and supporting
documentation returned by mail was
not received in the county FSA office by
the 5th business day following the final
day of the voting period;

(5) Form LS—86 or supporting
documentation is mutilated or marked
in such a way that any required
information on the form is illegible; or

(6) Form LS—86 and supporting
documentation not returned to the
appropriate county FSA office.

§1280.628 Counting ballots.

(a) Form LS-86 shall be counted by
county FSA offices on the same day as
the ballots are canvassed if there are no
ineligibility determinations to resolve.

For those county FSA offices that do
have ineligibility determinations, the
requests shall be counted no later than
the 14th business day following the
final day of the voting period.

(b) Ballots shall be counted as follows:

(1) Number of valid ballots cast;

(2) Number of persons favoring the
Order;

(3) Number of persons not favoring
the Order;

(4) Volume of production voted
favoring the continuation of the Order;

(5) Volume of production voted not
favoring the continuation of the Order
and;

(6) Number of invalid ballots.

§1280.629 FSA county office report.

The county FSA office report shall be
certified as accurate and complete by
the CED or designee, acting on behalf of
the Administrator, AMS, as soon as may
be reasonably possible, but in no event
shall submit no later than 18th business
day following the final day of the
specified period. Each county FSA
office shall transmit the results in its
county to the FSA State office. The
results in each county may be made
available to the public upon notification
by the Administrator, FSA, that the final
results have been released by the
Secretary. A copy of the report shall be
posted for 30 calendar days following
the date of notification by the
Administrator, FSA, in the county FSA
office in a conspicuous place accessible
to the public. One copy shall be kept on
file in the county FSA office for a period
of at least 12 months after notification
by FSA that the final results have been
released by the Secretary.

§1280.630 FSA State office report.

Each FSA State office shall transmit to
the Administrator, FSA, as soon as
possible, but in no event later than the
20th business day following the final
day of the voting period, a report
summarizing the data contained in each
of the reports from the county FSA
offices. One copy of the State summary
shall be filed for a period of not less
than 12 months after the results have
been released and available for public
inspection after the results have been
released.

§1280.631 Results of the referendum.

(a) The Administrator, FSA, shall
submit to the Administrator, AMS, the
reports from all State FSA offices. The
Administrator, AMS, shall tabulate the
results of the ballots. USDA will issue
an official press release announcing the
results of referendum and publish the
same results in the Federal Register. In
addition, USDA will post the official

results at the following Web site: http:/
/www.ams.usda.gov/Isg/mpb/rp-
lamb.htm. Subsequently, State reports
and related papers shall be available for
public inspection upon request during
normal business hours in the Marketing
Programs Branch; Livestock and Seed
Program, AMS, USDA, Room 2638-S;
STOP 0251; 1400 Independence
Avenue, SW.; Washington, DC.

(b) If the Secretary deems necessary,
a State report or county report shall be
reexamined and checked by such
persons who may be designated by the
Secretary.

§1280.632 Disposition of records.

Each FSA CED will place in sealed
containers marked with the
identification of the “Lamb Checkoff
Program Referendum,” all of the form
LS-86’s along with the accompanying
documentation and county summaries.
Such records will be placed in a secure
location under the custody of FSA CED
for a period of not less than 12 months
after the date of notification by the
Administrator, FSA, that the final
results have been announced by the
Secretary. If the county FSA office
receives no notice to the contrary from
the Administrator, FSA, by the end of
the 12 month period as described in this
section, the CED or designee shall
destroy the records.

§1280.633

The Administrator, AMS, is
authorized to prescribe additional
instructions and forms not inconsistent
with the provisions of this subpart.

Instructions and forms.

§1280.634 Confidentiality.

The names of persons voting in the
referendum and ballots shall be
confidential and the contents of the
ballots shall not be divulged except as
the Secretary may direct. The public
may witness the opening of the ballot
box and the counting of the votes but
may not interfere with the process.

Dated: October 8, 2004.
Barry L. Carpenter,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 04—-23110 Filed 10-12—04; 9:08 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 995
[Docket No: 040608174-4174-01]
RIN 0648—-AR87

Certification Requirements for
Distributors of NOAA Electronic
Navigational Charts/NOAA
Hydrographic Products

AGENCY: National Ocean Service (NOS),
National Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Proposed rule; request for
comments.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA)
proposes to promulgate certification
requirements with standards for
applicants who want to distribute
NOAA Electronic Navigational Charts
(NOAA ENCs®) as official data. NOAA
intends to offer two types of
certification. The first type, “Certified
NOAA ENC Distributor” (CED), would
be for NOAA ENCs downloading, exact
copying, and redistribution of those
copies of NOAA ENCs data. The second
type, “Certified NOAA ENC Value
Added Distributor” (CEVAD), would
permit reformatting official NOAA ENCs
into a System Electronic Navigational
Chart (SENC) using type-approved
software, and distribution of that SENC.
Both types of certification would result
in products that meet federal chart
carriage regulations. Both types of
certification would permit, but would
not require, compression, encryption,
and packaging with other data.

NOAA intends by this action to assure
that quality official NOAA ENC data is
offered to the public in support of safe
navigation on U.S. waters.

DATES: Comments must be received by
November 15, 2004.

ADDRESSES: Comments in writing
should be submitted to Director, Office
of Coast Survey, National Ocean
Service, NOAA (N/CS), 1315 East West
Highway, Silver Spring, MD 20910.
Written comments may be faxed to (301)
713—4516. Comments by e-mail should
be submitted to ECDIS@noaa.gov.

Electronic Access

A digital copy of the proposed
certification requirements for NOAA
ENC distribution, with application
templates, is accessible via the Internet
at NOAA’s Web site: http://

nauticalcharts.noaa.gov/med/enc/
index.htm.

FOR FURTHER INFORMATION CONTACT:
Captain Jim Gardner, Chief, Marine
Chart Division, Office of Coast Survey,
NOS/NOAA, (301) 713-2724,
Jim.Gardner@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

NOAA produces electronic
navigational charts (ENCs) that may be
used in a type-approved Electronic
Chart Display and Information System
(ECDIS) to meet federal nautical chart
carriage regulations. NOAA distributes
these official ENCs to the public for free
over the Internet. This proposed rule
would establish the requirements by
which entities may be certified to
download, redistribute, repackage, or in
some cases reformat, official ENCs while
retaining their official status for meeting
chart carriage regulations. No other
processes would result in redistributed
NOAA ENC® products that meet chart
carriage regulations.

NOAA developed these proposed
certification requirements to satisfy
directives contained in Section 104 of
the Hydrographic Services Improvement
Act Amendments of 2002, 33 U.S.C.
892b(b)(1). The Act states that the
Administrator of NOAA shall develop
and implement a quality assurance
program that is equally available to all
applicants, under which the
Administrator may certify hydrographic
products that satisfy the standards
promulgated by the Administrator
under the Hydrographic Services
Improvement Act.

Hydrographic products include non-
federal publicly or commercially
available nautical charts, nautical
information databases, and other
products derived from hydrographic
data. These certification requirements
would ensure the quality of the data and
its timely and accurate dissemination,
for safe navigation, and would provide
the public with a wider variety of
specialized products that are considered
official NOAA data for regulatory
purposes.

To obtain a written copy of the
proposed certification requirements for
NOAA ENC distribution, refer to
ADDRESSES section or visit the Internet
at NOAA’s Web site: http://
nauticalcharts.noaa.gov/med/enc/
index.htm.

In addition to the rules set forth in the
NOAA certification process, if the Value
Added Distributor converts NOAA ENC
data to other formats, it would need to
comply with the International
Hydrographic Organization (IHO)

Technical Resolution A3.11 published
in M-3 Resolutions of the IHO, Chapter
A, Section 3. This resolution is available
from the IHO Web site: http://
www.iho.shom.fr. Also, for reference, it
is advised that Distributors be familiar
with the International Electrotechnical
Commission (IEC) Publication 61174
and the THO Special Publication S57.
IEC Publication 61174 is the basis for
type-approval specifications related to
operational methods of testing and
required test results for an IMO-
compliant ECDIS. The IEC Publication
61174 can be ordered from the IEC Web
site: http://www.iec.ch. The IHO Special
Publication S57 includes a description
of the data structure and format to be
used for the exchange of ENC data,
product specification for the production
of ENC data, and an updating profile.
The IHO Special Publication S57 is
available at the IHO Web site: http://
www.iho.shom.fr.

Classification

A. Executive Order 12866

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866.

B. Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certifies to
the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
The purpose of this rule is to provide
the procedures and requirements
necessary for an entity to be certified as
“Certified NOAA ENC Distributor” or
“Certified NOAA ENC Value Added
Distributor.” Both types of certification
would result in products that meet
federal chart carriage regulations. Both
types of certification would permit, but
do not require, compression,
encryption, and packaging with other
data.

This certification process would be
voluntary. Only those applicants who
wish to distribute ENC data with the
phrase “Certified NOAA ENC
Distributor” or “Certified NOAA ENC
Value Added Distributor” on products
and marketing materials would need to
apply.

NOAA proposes this certification
process under the authority of 33 U.S.C.
892b(b)(1).

The Small Business Administration
guideline to separate small from large
businesses is $4 million for Mapmaking
firms and $5 million for Navigational
Services to Shipping and Other Support
Activities for Water Transportation.
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NOAA is unable to determine the total
number of small entities that will be
affected by this rule, as it does not
specifically track this type of
information. However, based upon
knowledge of the nature of the industry,
NOAA believes the majority of the
entities affected will be small
businesses.

The total estimated economic impact
to small entities associated with startup
costs, software and equipment upgrades,
the application process, reporting,
record keeping, and compliance
requirements is not expected to amount
to sums greater than $5,228 per entity
annually. However, NOAA does not
believe this cost would have a negative
impact on small companies, as only
those companies that believe they can
profit would seek certification. This
estimate of costs incurred associated
with these requirements should be offset
through the benefits in increased sales.
NOAA would require only bi-annual
reporting and record keeping, balancing
the burden to the distributor with the
assurance of maintaining safe navigation
through data quality verification for
public safety. Also, to lessen the
economic impact, the duration of
certification would be five years from
the date of issuance.

It is anticipated the effects of this rule
if adopted would be largely positive to
small entities, with potential economic
benefits. The proposed rule will allow
certified businesses to sell a new
product that is considered official
NOAA data, with the phrase “Certified
NOAA ENC Distributor” or “Certified
NOAA ENC Value Added Distributor”
on products and marketing materials.
Federal regulation and reporting would
be extremely limited. Startup costs
would be minimal. There would be no
charge to small businesses for this
official product, which they could use,
alter, and/or resell for profit. The rule
would create a new market for
electronic chart products that are
recognized by NOAA through the
proposed certification process.

C. Paperwork Reduction Act

This proposed rule contains
collection-of-information requirements
subject to the Paperwork Reduction Act
(PRA). The following requirements have
been submitted to OMB for approval;
the total estimate of burden hours
annually for all distributors is 535
hours. The total estimate of burden
hours per distributor is approximately
60 hours a year.

These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed,

completing and reviewing the collection
of information, sending the initial
application to OCS to become a certified
distributor, and sending the bi-annual
reports to OCS.

Public comment is sought regarding
whether these proposed collections of
information are necessary for the proper
performance of the functions of the
agency and whether the information
shall have practical utility; the accuracy
of the burden estimate; ways to enhance
the quality, utility, and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information, including the use of
automated collection techniques or
other forms of information technology.
Send comments on these or any other
aspects of the collection of information
to NOS (see ADDRESSES) and to David
Rostker at the Office of Information and
Regulatory Affairs, OMB, by e-mail to
David_Rostker@omb.eop.gov or by fax to
(202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

There are no duplicative, overlapping,
or conflicting Federal rules associated
with this proposed rule.

List of Subjects in 15 CFR Part 995

Navigation (water), Navigational
charts, Certification requirements,
Incorporation by reference.

For the reasons stated in the
preamble, NOS proposes to amend 15
CFR chapter IX by adding Subchapter F,
Part 995 to read as follows:

SUBCHAPTER F—QUALITY ASSURANCE
AND CERTIFICATION REQUIREMENTS FOR
NOAA HYDROGRAPHIC PRODUCTS AND
SERVICES

PART 995—CERTIFICATION
REQUIREMENTS FOR DISTRIBUTORS
OF NOAA HYDROGRAPHIC
PRODUCTS

Subpart A—General

Sec.

995.1
995.2
995.3
995.4
995.5
995.6
995.7
995.8

Purpose and scope.

Incorporation by reference.
Availability of other publications.
Definitions.

Abbreviations.

Fees.

Liability.

Alterations.

Subpart B—Certification and Procedures

995.10 Correspondence and applications.
995.11 Government review and approval.
995.12 Certification designation.

Transfer of certification.
Auditing.

Termination of certification.
Term of certification.

995.13
995.14
995.15
995.16

Subpart C—Requirements for Certified
Distributors and Value Added Distributors
of NOAA ENC Products

995.20
995.21
995.22
995.23
995.24

General.

Registry of data users.

Training of data users.

Acquisition of data.

Distribution of data.

995.25 Quality Management System.

995.26 Conversion of NOAA ENC files to
other formats.

995.27 Format validation software testing.

995.28 Use of NOAA emblem.

995.29 Limitation on endorsements.

Appendix A to Subpart C of Part 995—
Certification Application Templates

Authority: 33 U.S.C. 892b(b)(1).

Subpart A—General
§995.1

(a) The National Oceanic and
Atmospheric Administration (NOAA)
produces electronic navigational charts
(ENCs) that may be used in a type-
approved Electronic Chart Display and
Information System (ECDIS) to meet
federal nautical chart carriage
regulations. NOAA distributes these
official ENCs for free over the Internet.
This part establishes the requirements
by which entities may be certified to
download, redistribute, repackage, or in
some cases reformat, official NOAA
ENCs® while retaining their official
status for meeting chart carriage
regulations. No other processes result in
redistributed NOAA ENC products that
meet chart carriage regulations.

(b) Two types of certification are
offered. The first type, “Certified NOAA
ENC Distributor” (CED), covers NOAA
ENC downloading, exact copying, and
redistribution of those copies. The
second type, “Certified NOAA ENC
Value Added Distributor” (CEVAD),
permits reformatting official NOAA
ENCs into a System Electronic
Navigational Chart (SENC) using type-
approved software, and distribution of
that SENC. Both types of certification
result in products that meet federal
chart carriage regulations. Both types of
certification permit, but do not require,
compression, encryption, and packaging
with other data.

(c) Entities without certification may
continue to download official ENCs and
use, alter, and/or distribute that data,
but the result does not meet federal
nautical chart carriage regulations.
Individuals may download official ENCs
for their own use. If imported unaltered
into a type-approved ECDIS, the result

Purpose and scope.
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meets federal nautical chart carriage
regulations.

(d) This part defines the minimum
requirements regarding the process for
ensuring the quality of products
produced by re-distributing NOAA ENC
data or incorporating it into value-added
navigational products. These
requirements apply to entities wishing
to have products and services for the re-
distribution of NOAA ENC data
authorized as “Certified NOAA ENC
Distributor” and/or as “Certified NOAA
ENC Value Added Distributors.”

§995.2 Incorporation by reference.

Certain material listed in this section
is incorporated by reference with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. The materials listed in this
section are incorporated by reference in
the corresponding sections noted. The
materials are available for purchase at
the corresponding addresses noted
below, and all are available for
inspection at the Office of the Federal
Register, 800 North Capitol Street, NW.,
Suite 700, Washington, DC, or at the
U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC 20230.

(a) The material listed below is
available for purchase from the
International Hydrographic Bureau, 4
quai Antoine 1er, B.P. 445, MC 98011
MONACO CEDEX; telephone: (377)
93.10.81.00; fax: (377) 93.10.81.40; e-
mail : info@ihb.mc. Orders may be
submitted by letter, fax, or e-mail.

(1) IHO Technical Resolution A3.11—
ENC/SENC Distribution Option,
updated September 2002, § 995.25.

(2) [Reserved]

(b) [Reserved]

§995.3 Availability of other publications.

(a) For further guidance you may
obtain the following:

(1) IEC 61174—The International
Electrotechnical Commission identified
and described the necessary
performance tests and checks for an
International Maritime Organization
compliant ECDIS. The IMO Performance
Standards permit National Maritime
Safety Administrations to consider
ECDIS as the functional equivalent to
charts required by Regulation V,
Chapter 20 of the 1974 SOLAS
Convention. IEC Publication 61174,
dated August 1998, can be purchased
from the IEC website: http://
www.iec.ch.

(2) IHO Special Publication S57—The
THO Transfer Standard for Hydrographic
Data, edition 3, dated November 1996,
describes the data structure and format
to be used for the exchange of ENC data,

product specification for the production
of ENC data, and an updating profile.
IHO S-57 documentation is available on
CD ROM from the International
Hydrographic Bureau, 4 quai Antoine
ler, B.P. 445, MC 98011 MONACO
CEDEX; telephone: (377) 93.10.81.00; e-
mail: info@ihb.mc.

(b) [Reserved]

§995.4 Definitions.

Certified NOAA ENC Distributor
(CED) means an entity that is certified
as a distributor of NOAA ENC files by
NOAA. This certification indicates that
the distributor meets certain
requirements (in Subparts A, B, and D
of this document) that ensure timely
and accurate dissemination of NOAA
ENC data.

Certified NOAA ENC Value Added
Distributor (CEVAD) means an entity
that creates a derived product that has
been produced from NOAA ENC files
using a process certified by NOAA. This
certification indicates that the CEVAD
meets certain requirements (in Subparts
A, C, and D of this document) that
ensure timely and accurate
dissemination of NOAA ENC data in a
non-ENC format.

Derived product means a navigational
product produced by transforming the
NOAA ENC files to another format
while preserving the content and
accuracy. It may contain information
from other sources.

Distributor means a company that re-
distributes a NOAA hydrographic
product to end users in its original
format.

Electronic Chart Display and
Information System (ECDIS) means the
internationally adopted computer-
assisted navigation system which, when
complying with all of the required
specifications, can be accepted as the
up-to-date chart required by V/20 of the
1974 SOLAS Convention.

Electronic Navigational Chart (ENC)
means a database, standardized as to
content, structure, and format, issued
for use with ECDIS on the authority of
government authorized hydrographic
offices. The ENC contains all the chart
information necessary for safe
navigation and may contain
supplementary information in addition
to that contained in the paper chart (e.g.
sailing directions), which may be
considered necessary for safe
navigation.

NOAA ENC® means Electronic
Navigational Charts produced by the
National Oceanic and Atmospheric
Administration. NOAA ENC files
comply with the IHO S-57 standard,
Edition 3.1 and the ENC Product
Specification. The phrase “NOAA ENC”

is a registered trademark and may not be
used without permission.

System Electronic Navigational Chart
(SENC) means a database resulting from
the transformation of the ENC by ECDIS
for appropriate use, updates to the ENC
by appropriate means and other data
added by the mariner. It is this database
that is actually accessed by ECDIS for
the display generation and other
navigational functions, and is
equivalent to an up-to-date paper chart.
The SENC may also contain information
from other sources.

Value Added Distributor means a
company that may use the NOAA ENC
to create derived products used by end
users.

§995.5 Abbreviations.

CED Certified NOAA ENC Distributor

CEVAD Certified NOAA ENC Value
Added Distributor

CRC Cyclical Redundancy Checksum

ECDIS Electronic Chart Display and
Information System

ENC Electronic Navigational Chart

IEC International Electrotechnical
Commission

IHO International Hydrographic
Organization

IMO International Maritime
Organization

ISO International Standards
Organization

NOAA National Oceanic and
Atmospheric Administration

NOS National Ocean Service

OCS Office of Coast Survey

SENC System Electronic Navigational
Chart

SOLAS Safety of Life at Sea

VAD Value Added Distributor

§995.6 Fees.

The Office of Coast Survey, NOAA,
may charge a fee for costs incurred to
process the request for certification
pursuant to 33 U.S.C. 892b(b)(1)(C) and
892b(b)(2). The amount of the fee, if one
is charged, will be determined by the
Director, Office of Coast Survey, and
charged to all Applicants based on the
time and effort involved. Any fee shall
not exceed the costs of conducting the
quality assurance testing, evaluation, or
studies necessary to determine whether
the hydrographic product satisfies the
standards.

If a fee is charged, it will be charged
for each application for certification
submitted by an Applicant. The only
exception is for resubmissions of
revised requests that were initially
unacceptable and are sent in within 90
days as described in § 995.11(b)(2).

§995.7 Liability.
Distributors and value added
distributors certified under this section
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shall indemnify and hold harmless the
U.S. Government for any loss, claim,
damage, or liability of any kind, the
extent caused by the negligence of
certified distributors or value added
distributors or their employees, arising
out of the use by a distributor or value
added distributor, or any party acting on
its behalf or under its authorization, of
NOAA data.

§995.8 Alterations.

NOAA reserves the right to change
these requirements at any time.

Subpart B—Certification and
Procedures

§995.10 Correspondence and
applications.

(a) Distributors or value-added
distributors desiring certification from
NOAA shall provide a written request
and application for certification to the
Office of Coast Survey, Attention:
Distribution Certification, N/CS, 1315
East West Highway, Silver Spring,
Maryland 20910. Such a distributor or
value-added distributor is hereafter
referred to as Applicant. The Office of
Coast Survey (OCS) is the approving
office for certification under these
requirements.

(b) Applicant shall provide an
application for certification that
describes how each element in the
applicable sections of these
requirements has been met. The
application will also contain an
acknowledgment, signed by a company
principal, of all terms and conditions
described in these requirements.

(c) Applicant shall use the
appropriate template provided in
Appendix A to these requirements to
prepare their request for certification.

(d) Applicant shall provide, with its
application, a point of contact with
mailing address, phone number, and e-
mail address. Applicant shall
immediately notify NOAA, through the
Office of Coast Survey, of any changes
to point of contact information. Failure
to do so will be considered a violation
of these requirements and may lead to
termination of certification.

§995.11 Government review and approval.
(a) An application will be reviewed by
NOAA within 90 days of receipt. If all
requirements, as defined by these
document, are adequately addressed,
certification will be granted. If for any
reason NOAA will be unable to process
the application for certification within
the 90-day time frame, Applicant will be
notified and a revised date will be
rovided for a decision on the request.
(b)(1) NOAA will determine if the
request for certification is complete and

that it demonstrates that Applicant has
met all of the applicable requirements
described in this document.

(2) In the event that a request is
incomplete or does not demonstrate that
Applicant has met all of the applicable
requirements, NOAA will consider the
application unacceptable. NOAA will
notify the Applicant of the deficiencies
in writing. Applicant may re-submit a
revised application within 90 days of
receipt of NOAA'’s denial notice.
Resubmissions received after the 90-day
resubmission period will automatically
be denied. NOAA will review
applications received within the 90-day
resubmission period in the time frame
described in § 995.11(a). After the
second review, if the application is still
unacceptable, Applicant will be again
notified of the deficiencies in writing.
At that point, Applicant may not re-
submit the application for certification
for a period of one year from the date
of the second notification of an
unacceptable application.

§995.12 Certification designation.

(a) An Applicant that has been
certified by NOAA as a CED may use the
phrase “Certified NOAA ENC
Distributor” on products and marketing
materials. An Applicant that has been
certified by NOAA as a CEVAD may use
the phrase “Certified NOAA ENC Value
Added Distributor” on products and
marketing materials.

(b) [Reserved]

§995.13 Transfer of certification.

If, subsequent to certification, a
distributor or value added distributor of
NOAA hydrographic products contracts
or in any way transfers the production
or distribution of all or part of the
certified products to another entity, the
existing certification is terminated and
the process must be re-certified.

§995.14 Auditing.

NOAA reserves the right to audit
certified distributors and value added
distributors of NOAA hydrographic
products to ensure that these
requirements are being met. Such an
audit may consist of: visits to the
production facilities, product testing,
confirmation of ISO 9001 certification,
confirmation of type approval for
conversion software, and so forth.

§995.15 Termination of certification.

(a) NOAA reserves the right to audit
certified distributors. In the event that
NOAA determines that a certified
distributor or value added distributor of
NOAA hydrographic products is not
meeting the requirements described in
these regulations, the Office of Coast

Survey, NOAA will provide written
notification of any deficiencies to the
distributor. The distributor or value
added distributor’s certification will be
immediately suspended and the
distributor or value added distributor
shall have thirty (30) working days to
correct the deficiencies. If the
deficiencies are not corrected within
this time, the Director, Office of Coast
Survey, may terminate the certification.

(b) Notice of termination will be
provided to the distributor or value
added distributor in writing and will
also be released to the public.

(c) Certification may also be
terminated if the distributor or value
added distributor:

(1) Contracts or transfers the
production or distribution of all or part
of the certified products to another
entity without the approval of NOAA, or

(2) Fails to, or is unable (in the
opinion of NOAA) to carry out its
responsibilities as described in these
requirements.

(d) After a distributor or value added
distributor’s certification has been
terminated, it may not resubmit a
request for certification for a period of
one year from the date of termination.

§995.16 Term of certification.

The duration of certification is five
years from the date of issuance. At the
end of the certification’s duration, the
process must be re-certified by the
distributor or value added distributor
submitting a request for certification as
described in §995.10. It may also be
revoked prior to the duration under the
conditions described in §995.15.

Subpart C—Requirements for Certified
Distributors and Value Added
Distributors of NOAA ENC Products

§995.20 General.

The requirements for certification as a
“Certified NOAA ENC Distributor”
(CED) and “Certified NOAA ENC Value
Added Distributor’” (CEVAD) are
described below.

§995.21 Registry of data users.

(a) CED or CEVAD shall maintain a
registry of customers receiving NOAA
ENC data. CED or CEVAD shall provide
said registry to NOAA on a biannual
basis for internal NOAA planning and
product evaluation use. NOAA agrees to
treat such information as proprietary (if
requested to do so by the CED or
CEVAD).

(b)(1) The registry shall include, but
not be limited to:

(i) Which NOAA ENC® cells were
provided to each customer;

(ii) Edition number of each cell
provided;
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(iii) Updates provided for each cell;

(iv) Method of distribution for each
customer.

(2) The registry may also include
information about the type and size of
vessel that the NOAA ENC data has
been provided for as well as an
anonymous unique identifier for the
vessel.

§995.22 Training of data users.

CED or CEVAD shall, by providing
appropriate training and/or adequate
documentation, ensure that the
recipient has a sufficient level of
knowledge about the NOAA ENC and
the service provided by CED or CEVAD,
including:

(a) Any time delays that may occur
between official release of a NOAA ENC
or update, and CED or CEVAD
providing same to end users;

(b) Any non-NOAA ENC data or
information that is provided by CED or
CEVAD in addition to the NOAA ENC.

§995.23 Acquisition of data.

(a) CED or CEVAD shall obtain official
NOAA ENC® files only by directly
downloading them from an official
NOAA ENC site on the Internet.

(b)(1) After downloading NOAA ENC
files, CED or CEVAD shall uncompress
the files and compute a CRC checksum
value for each NOAA ENC file and
verify that it matches the CRC checksum
value contained in the CATALOG.031
file provided with the NOAA ENC files
by NOAA. This is to ensure that no
NOAA ENC files have been corrupted
during the download process.

(2) In the event that said CRC
checksum value does not match that in
the CATALOG.031 file, CED or CEVAD
agrees to:

(i) Repeat the download process;

(ii) In the event that said CRC
checksum value for the repeat download
does not match that in the
CATALOG.031 file, immediately notify
the NOAA ENC Production Manager at
enc.chartproduction@noaa.gov, and;

(iii) Not distribute any NOAA ENC
that does not have a valid CRC
checksum.

§995.24 Distribution of data.

(a) Distribution of data by CED—(1)
Format of distributed data—(i) General.
Except as listed in § 995.24(a)(1)(ii) and
(iii), CED agrees to distribute NOAA
ENC data only in the original form
provided by NOAA after uncompressing
and shall not change the file format (S—
57 Edition 3.1 ENC or other formats
specified by NOAA), or contents, or
alter the NOAA ENC data in any way.

(ii) Compression. The NOAA ENC
files may be compressed using a lossless

compression technique provided that
CED makes the decompression software
available to the end user as part of the
distribution service. Decompressed files
must have the same CRC checksum
value as the original files. The CED
agrees to make the compression/
decompression software and
documentation available to NOAA for
testing.

(iii) Encryption. The NOAA ENC files
may be encrypted by CED, providing
that the encryption/decryption process
does not result in any information loss
and that CED makes the decryption
software available to the end user as
part of the distribution service.
Decrypted files must have the same CRC
checksum value as the original files.
CED shall make the encryption/
decryption software and documentation
available to NOAA for testing.

(2) Frequency of distribution. CED
shall make all current editions of NOAA
ENC files and all updates to or new
editions of NOAA ENC files available to
its customers within five working days
of the files or updates being posted by
NOAA.

(3) Distribution report. CED shall
provide a quarterly report on when
NOAA ENC files were downloaded and
when they were distributed to end
users.

(4) Additional data. (i) If CED
provides other data to customers in
addition to NOAA ENC data (e.g., ENC
data from other nations, raster chart
data, privately produced data, etc.), CED
shall provide a clear indication to the
customer which files are official NOAA
ENC data and which files are not. This
may be accomplished through means
such as package labeling, notifications
in software, or other means.

(ii) Additionally, any data that is
included with NOAA ENC data must
not result in embarrassment to the
Department of Commerce or NOAA.
There must be no conflict with any
trademark rights and the inclusion of
non-NOAA data will not constitute any
endorsement of or favoritism toward the
non-NOAA data or CED.

(5) Identification of contents. CED
shall ensure that NOAA ENC® files
provided to an end user are clearly
identified as to the contents (cells,
updates, and ancillary files) and
authenticity of the exchange set.

(b) Distribution of Data by CEVADs—
(1) Frequency of distribution. CEVAD
shall make all current editions of NOAA
ENC files and all updates to or new
editions of NOAA ENC files available to
its customers within five working days
of the files or updates being posted by
NOAA.

(2) Distribution report. CEVAD shall
provide a quarterly report to NOAA on
when NOAA ENC files were
downloaded and when they were
distributed or made available to end
users.

(3) Additional data. (i) If CEVAD
provides products to customers that
incorporate other data in addition to
NOAA ENC data (e.g., ENC data from
other nations, raster chart data, privately
produced data, etc.), CEVAD shall
provide a clear indication in the product
which data are from official NOAA ENC
data and which data are not. This shall
be done in a way that allows the
navigation system to give the end user
an automatic notification or warning
that particular data elements within the
product are not from the official NOAA
ENC. Any such data shall not degrade
the official NOAA ENC data or
information.

(ii) Additionally, any data that is
included with NOAA ENC data must
not result in embarrassment to the
Department or NOAA. There must be no
conflict with any trademark rights and
the inclusion of non-NOAA data will
not constitute any endorsement of or
favoritism toward the non-NOAA data
or CEVAD.

(4) Identification of contents. CEVAD
shall ensure that data provided to an
end user clearly identify which NOAA
ENC® files are included in the product
as to the contents (cells, updates, and
ancillary files) and authenticity of the
NOAA ENC files used.

§995.25 Quality Management System.

(a) Quality Management System for
CEVADs. (1) CEVAD shall operate a
quality management system, based on
ISO 9001-2000 or equivalent, which
embraces all elements of the process
used to process and distribute NOAA
ENC files. The minimum requirements
for such a quality management system
are those defined in this document. The
quality management system must ensure
that the production process complies
with all relevant requirements of this
document.

(2) The quality management system
must, at a minimum, include an
adequate account of:

(i) The quality objectives and the
organizational structure,
responsibilities, and powers of
management with regard to production
quality;

(ii) The techniques, processes, and
systematic actions that will be used for
quality management throughout the
production process, including NOAA
ENC conversion and the quality of the
product being distributed;
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(iii) The examination and tests that
will be carried out before, during, and
after processes essential for the quality
of the product, and the frequency with
which they will be carried out;

(iv) The quality records, such as
inspection records and test data,
qualification reports of personnel
concerned resulting from the program
specified herein; and

(v) The means for monitoring the
achievement of the required quality of
the product and the effective operation
of the quality management system.

(3) Design and development changes
shall be reviewed, verified, and
validated as appropriate and approved
by the ISO 9001 certification authority
(or equivalent if another quality
management system is used) before
implementation.

(4) If the type approved conversion
software is maintained by a third party,
CEVAD shall ensure that no changes
made to the conversion software render
the type approval of the conversion
software invalid, and shall evaluate the
effects of such changes on the end users
of the product.

(5) CEVAD shall analyze both internal
information and that received from
external parties in order to continually
monitor and improve the production
process and the product being
distributed.

(6) CEVAD shall ensure that
personnel performing work affecting the
production process are competent with
regard to appropriate education,
training, skills, and expertise.

(7) CEVAD shall conduct internal
audits at planned intervals to determine
whether the quality management system
conforms to the requirements of this
document and is effectively
implemented and maintained. The audit
program shall take into consideration
the individual processes’ importance in
relation to the product quality, as well
as results of previous audits. Selection
of auditors and conducting of audits
shall, as far as practicable, insure
objectivity and impartiality in the audit
process.

(8) CEVAD shall ensure that actions
are taken without undue delay to
eliminate detected non-conformities and
their causes. Follow-up activities shall
include the verification of the actions
taken and the reporting of verification
results.

(9) Format validation software testing.
Tests shall be performed verifying, as far
as reasonable and practicable, that
CEVAD’s data testing software performs
the checks, as specified by CEVAD, for
verifying that the converted data
conforms to its own proprietary product
specification.

These tests may be combined with
testing of the conversion software.
(b) [Reserved]

§995.26 Conversion of NOAA ENC files to
other formats.

(a) Conversion of NOAA ENC files to
other formats—(1) Content. CEVAD may
provide NOAA ENC data in forms other
than that provided by NOAA. However,
CEVAD shall not change the
information content provided by the
NOAA ENC. This means that all features
and their associated attribution must be
preserved in the CEVADs data files
without degradation to positional
accuracy or informational content.

(2) Software certification. Conversion
of NOAA ENC data to other formats
must be accomplished within the
constraints of “THO Technical
Resolution A3.11 (Incorporation by
Reference see § 995.2)—ENC/SENC
Distribution Option,” in particular,
paragraph three:

Distributors who are to supply the SENC
service must operate under the regulations of
the issuing authority. The onshore ENC to
SENC conversion must be performed using
type-approved software.

(3) Error reporting. Any errors
detected during the conversion process
shall be logged and investigated prior to
releasing the data in which the errors
occurred. Any errors that apparently
originate in the NOAA ENC files shall
be immediately reported to NOAA.

(4) Format check. CEVAD shall ensure
that the converted data conforms to the
CEVAD’s own format specifications and
shall test load the converted data to
ensure that it will correctly load and
display on the intended equipment.

(b) [Reserved]

§995.27 Format validation software
testing.

Tests shall be performed verifying, as
far as reasonable and practicable, that
CEVAD’s data testing software performs
the checks, as specified by CEVAD, for
verifying that the converted data
conforms to its own proprietary product
specification. These tests may be
combined with testing of the conversion
software.

§995.28 Use of NOAA emblem.

(a) Permission for the use of the
NOAA emblem must be obtained by
formally requesting such permission
from NOAA and the Department of
Commerce through NOAA'’s Office of
Coast Survey.

(b) Use of the NOAA emblem must
satisfy an interest of the Department; the
use may not result in embarrassment to
the Department; there must be no
conflict with any trademark rights, as

stated in § 995.24(a)(4)(ii) and (b)(3)({i);
and there can be no endorsement or
favoritism toward the distributor or
value added distributor using the
emblem, or other appearance of
impropriety.

(c) Certification under these
regulations does not automatically grant
the distributor or value added
distributor the right to use the NOAA
logo. Use of the NOAA logo without
express permission from NOAA and the
Department of Commerce will be
considered grounds for denial of an
application for certification or
termination of certification.

(d) Emblem use by certified
distributors or certified value added
distributors of NOAA electronic
products. (1) A CED or CEVAD may use
the NOAA emblem in product labeling
and advertising materials but only in
conjunction with the phrase ““Certified
NOAA ENC Distributor” or “Certified
NOAA ENC Value Added Distributor,”
as applicable, and only after receiving
separate, written permission from
NOAA and the Department of
Commerce as described below.

(2) If the NOAA emblem is used with
products that include other data, clear
indication must be provided to the
customer indicating that the emblem
and the phrase “Certified NOAA ENC
Distributor” or “Certified NOAA ENC
Value Added Distributor”” does not
apply to the entire product delivered.
Information on the effects of such
limitation must be provided to the
customer. (See § 995.24(a)(4) and (5),
and (b)(3) and (4)).

§995.29 Limitation on endorsements.

By certifying compliance with these
requirements, NOAA does not
automatically, directly, or indirectly
endorse any product or service
provided, or to be provided, by
distributor or value added distributor or
its successors, assignees, or licensees.
The distributor or value added
distributor shall not in any way imply
that this certification is an endorsement
of any such product or service without
separate, written permission from
NOAA and the Department of
Commerce.

Appendix A to Subpart C of Part 995—
Certification Application Templates

Notice to respondents:

This information is being collected by
NOAA to ascertain qualifications for
certification as an authorized distributor of
official NOAA ENC® data. NOAA developed
this certification process under the authority
of 33 U.S.C. 892b(b)(1), which states that the
Administrator of NOAA is directed to
develop and implement a quality assurance
program that is equally available to all
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applicants, under which the Administrator
may certify hydrographic products that
satisfy the standards promulgated by the
Administrator under section 892a(a)(3) of the
Hydrographic Services Improvement Act.

The information on these forms is not
associated with performance of agency
functions.

Public reporting burden for this collection
of information is estimated to average 16
hours per response, including the time for
reviewing instructions, searching existing
data sources, gathering and maintaining the
data needed, and completing and reviewing
the collection of information. Send
comments regarding this burden estimate or
any other aspect of this collection of
information, including suggestions for
reducing this burden, to
Jim.Gardner@noaa.gov.

Responses to this collection are considered
voluntary, though they are required for
certification.

The information requested on these forms
will not be disseminated to the public or
used to support information that will be
disseminated to the public. Any disclosure of
propriety information will be held in
confidentiality as regulated under the Trade
Secrets Act. NOAA will not violate that Act’s
prohibitions against unauthorized agency
disclosures of trade secrets or other
confidential business information.

Notwithstanding any other provision of the
law, no person is required to, nor shall any
person be subject to a penalty for failure to,
comply with a collection of information
subject to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid OMB
Control Number.

OMB Control # Expires

Application for Certification as “Certified
NOAA ENC Distributor”

Company Name

Company Address

Company Phone Number
Company Fax Number
Company E-Mail Address

Point of Contact

Point of Contact Address

Point of Contact Phone Number
Point of Contact Fax Number
Point of Contact E-Mail Address

This is a request for the above named
company (hereinafter referred to as
Distributor to be certified as a “Certified
NOAA ENC Distributor” (CED). This
document describes how each of the
requirements for certification is being met.
Descriptive titles after each number in
parenthesis correspond to section titles in the
rule.

(1) Registry of data users

Include a description of the data user
registry, including:

(a) What data elements it contains,
specifically showing how the required
elements are included;

(b) A hardcopy sample of the report that
will be periodically submitted to NOAA;

(c) A short description of how the registry
is maintained.

(2) Training of data users

Include a description of any training and
a copy of any documentation provided to
users that is intended to meet this
requirement.

(3) Acquisition of data

Distributor asserts that all procedures
described in this requirement for the
acquisition of NOAA ENC® data for
distribution are being followed.

(4) Distribution of data/General

Distributor asserts that all NOAA ENC®
data distributed will be in the format
described by this requirement.

(5) Distribution of data/Compression

Distributor shall indicate if data
compression techniques are used. If
Distributor uses data compression
techniques, Distributor asserts that the
process meets the requirements of this
section.

(6) Distribution of data/Encryption

Distributor shall indicate if data encryption
techniques are used. If Distributor uses data
encryption techniques, Distributor asserts
that the process meets the requirements of
this section.

(7) Distribution of data/Frequency of
distribution

Distributor asserts that any updates will be
transmitted to their users within the time
constraints described by this requirement.

(8) Distribution of data/Distribution report

Distributor shall provide an example of the
distribution report described by this
requirement.

(9) Distribution of data/Additional data

Distributor shall indicate if additional data
is to be distributed with the NOAA ENC®
data. If so, Distributor shall provide examples
of how the data users will be informed as to
the official and unofficial contents of the data
as described in this requirement.

(10) Distribution of data/Identification of
contents

Distributor shall provide examples of how
the contents of the NOAA ENC® files will be
identified to the users.

(11) Use of NOAA emblem

Distributor acknowledges that a separate
request for the use of the NOAA emblem
must be submitted according to the
procedure described in § 995.28.

(12) Limitation on Endorsements

Distributor acknowledges that NOAA does
not automatically, directly, or indirectly
endorse any product or service provided, or
to be provided, by Distributor, its successors,
assignees, or licensees. Distributor shall not
in any way imply that this certification is an
endorsement of any such product or service
without separate, written permission.

(13) Correspondence and Applications/
Requests for Certification

Distributor acknowledges and agrees to all
procedures and requirements described
pertaining to the certification process.

(14) Correspondence and Applications/Point
of contact

Distributor agrees to immediately notify
the Government of any changes to point of
contact information.

(15) Auditing

Distributor acknowledges that NOAA
reserves the right to audit Distributor to
ensure that these requirements are being met.

(16) Termination of certification

Distributor acknowledges the conditions
leading to and procedures for the termination
of certification as described in the
requirements.

(17) Term of certification

Distributor acknowledges that the duration
of certification is five years from the date of
issuance.

(18) Liability

By signing this request for certification,
Distributor pledges to indemnify and hold
harmless the U.S. Government for any loss,
claim, damage, or liability of any kind, the
extent caused by the negligence of Distributor
or its employees, arising out of the use by the
Distributor, or any Party acting on its behalf
or under its authorization, of NOAA ENC®
data.

Signature of this request constitutes an
acknowledgement by Distributor of ALL
applicable terms and conditions described in
the certification requirements.

Signed:

Title:

Date:

OMB Control #

Application for Certification as ““Certified
NOAA ENC Value Added Distributor”

Company Name

Company Address

Company Phone Number
Company Fax Number
Company E-Mail Address

Point of Contact

Point of Contact Address

Point of Contact Phone Number
Point of Contact Fax Number
Point of Contact E-Mail Address

This is a request for the above named
company (hereinafter referred to as Value
Added Distributor) to be certified as a
“Certified NOAA ENC Value Added
Distributor” (CEVAD). This document
describes how each of the requirements for
certification is being met. Descriptive titles
after each number in parenthesis correspond
to section titles in the rule.

Expires

(1) Registry of data users

Include a description of the data user
registry, including:

(a) What data elements it contains,
specifically showing how the required
elements are included;

(b) A hardcopy sample of the report that
will be periodically submitted to NOAA;

(c) A short description of how the registry
is maintained.

(2) Training of data users

Include a description of any training and
a copy of any documentation provided to
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users that is intended to meet this
requirement.

(3) Acquisition of data

Value Added Distributor asserts that all
procedures described in this requirement for
the acquisition of NOAA ENC® data for
distribution are being followed.

(4) Quality Management System

Value Added Distributor shall provide a
copy of the ISO 9001-2000 certification or
certification of compliance with an
equivalent program of quality management
that covers the processes described in this
section of the requirements.

(5) Conversion of NOAA ENC® files to other
formats

Value Added Distributor asserts that all
NOAA ENC® content and accuracy are
preserved during the conversion process as
described in this section of the requirements.

(6) Conversion of NOAA ENC® files to other
formats/Software certification

Value Added Distributor shall provide a
copy of the type approval certificate for the
software used to convert the NOAA ENC®
files to the Value Added Distributor’s format.

(7) Conversion of NOAA ENC® files to other
formats/Error reporting Value Added

Distributor asserts that they shall log and
report any errors in the NOAA ENC® data
detected during the conversion process.
Value Added Distributor shall provide an
example of the report format that they will
use.

(8) Conversion of NOAA ENC® files to other
formats/Format check

Value Added Distributor asserts that all
data shall be checked for conformance with
Value Added Distributor’s own format
specifications and shall test load the
converted data as described in this section of
the requirements.

(9) Distribution of data/Frequency of
distribution

Value Added Distributor asserts that any
updates will be transmitted to their users
within the time constraints described by this
requirement.

(10) Distribution of data/Distribution report

Value Added Distributor shall provide an
example of the distribution report described
by this requirement.

(11) Distribution of data/Additional data

Value Added Distributor shall indicate if
additional data is to be distributed with the
NOAA ENC® data. If so, Value Added
Distributor shall provide examples of how
the data users will be informed as to the
official and unofficial contents of the data as
described in this requirement.

(12) Distribution of data/Identification of
contents

Value Added Distributor shall provide
examples of how the contents of the NOAA
ENC® files will be identified to the users.

(13) Format validation software testing

The validation software used by Value
Added Distributor shall be tested according

to this requirement and the results stated in
this section of the request for certification.

(14) Use of NOAA emblem

Value Added Distributor acknowledges
that a separate request for the use of the
NOAA emblem must be submitted according
to the procedure described in § 995.28.

(15) Limitation on Endorsements

Value Added Distributor acknowledges
that NOAA does not automatically, directly,
or indirectly endorse any product or service
provided, or to be provided, by Value Added
Distributor, its successors, assignees, or
licensees. Value Added Distributor shall not
in any way imply that this certification is an
endorsement of any such product or service
without separate, written permission.

(16) Correspondence and Applications/
Requests for Certification

Value Added Distributor acknowledges
and agrees to all procedures and
requirements described pertaining to the
certification process.

(17) Correspondence and Applications/Point
of contact

Value Added Distributor agrees to
immediately notify the Government of any
changes to point of contact information.

(18) Auditing

Value Added Distributor acknowledges
that NOAA reserves the right to audit Value
Added Distributor to ensure that these
requirements are being met.

(19) Termination of certification

Value Added Distributor acknowledges the
conditions leading to and procedures for the
termination of certification as described in
the requirements.

(20) Term of certification

Value Added Distributor acknowledges
that the duration of certification is five years
from the date of issuance.

(21) Liability

By signing this request for certification,
Value Added Distributor pledges to
indemnify and hold harmless the U.S.
Government for any loss, claim, damage, or
liability of any kind, the extent caused by the
negligence of Value Added Distributor or its
employees, arising out of the use by the
Value Added Distributor, or any party acting
on its behalf or under its authorization, of
NOAA ENC® data.

Signature of this request constitutes an
acknowledgement by Value Added
Distributor of ALL applicable terms and
conditions described in the certification
requirements.

Dated: October 4, 2004.
Richard W. Spinrad,

Assistant Administrator for Ocean Services
and Coastal Zone Management, National
Oceanic and Atmospheric Administration.

[FR Doc. 04-23167 Filed 10—-14—-04; 8:45 am)|]
BILLING CODE 3510-JE-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 996
[Docket No: 040908256425601]

RIN 0648—-AS50

Quality Assurance and Certification
Program for NOAA Hydrographic
Products

AGENCY: National Ocean Service (NOS),
National Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Proposed rule; request for
comments.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA)
has been mandated to develop and
implement a quality assurance program
that is equally available to all
applicants, under which the
Administrator may certify hydrographic
products that satisfy standards
promulgated by the Administrator.
“Hydrographic products” are any
publicly or commercially available
products produced by a non-Federal
entity that include or display
hydrographic data. The Administrator
proposes to fulfill this mandate by
establishing procedures by which
hydrographic products are proposed for
certification; by which standards and
compliance tests are developed,
adopted, and applied for those products;
and by which certification may be
awarded or denied. These procedures
would be the mandated Quality
Assurance Program, and the
implementation of the program would
be the execution of those procedures for
specific hydrographic products.

DATES: Comments must be received by
November 15, 2004.

ADDRESSES: Comments in writing
should be submitted to Director, Office
of Coast Survey, National Ocean
Service, NOAA (N/CS), 1315 East West
Highway, Silver Spring, MD 20910.
Written comments may be faxed to (301)
713—-4019. Comments by e-mail should
be submitted to
HydrographicProducts@noaa.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
David B. Enabnit, Office of Coast
Survey, NOAA (N/CSx2), 1315 East-
West Highway, Silver Spring, MD,
20910, (voice phone) 301-713-2770
x132, (fax phone) 301-713—-4019, (e-
mail) Dave.Enabnit@noaa.gov.

SUPPLEMENTARY INFORMATION:
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Background
Definitions

Hydrographic products—any publicly
or commercially available product
produced by a non-Federal entity that
includes or displays hydrographic data.

Hydrographic data—information
acquired through hydrographic or
bathymetric surveying,
photogrammetry, geodetic, geospatial, or
geomagnetic measurements, tide and
current observations, or other methods,
that is used in providing hydrographic
services.

Hydrographic services—hydrographic
services means:

—The management, maintenance,
interpretation, certification, and
dissemination of bathymetric,
hydrographic, geodetic, geospatial,
geomagnetic, and tide and current
information, including the production
of nautical charts, nautical
information databases, and other
products derived from hydrographic
data;

—The development of nautical
information systems; and

—Related activities.

The Act

The Hydrographic Services
Improvement Act of 1998, as amended
by the Hydrographic Services
Improvement Act Amendments of 2002
(codified as 33 U.S.C. 892b), directs:

1. IN GENERAL—The
Administrator—

A. By not later than 2 years after the
date of enactment of the Hydrographic
Services Improvement Act Amendments
of 2002, shall, subject to the availability
of appropriations, develop and
implement a quality assurance program
that is equally available to all
applicants, under which the
Administrator may certify hydrographic
products that satisfy the standards
promulgated by the Administrator
under section 303(a)(3) of the Act;

B. May authorize the use of the
emblem or any trademark of the
Administration on a hydrographic
product certified under subparagraph
(A); and

C. May charge a fee for such
certification and use.

Section 303(a)(3) referenced above
states that the Administrator shall
“promulgate standards for hydrographic
services provided by the
administration.”

Statement of Policy

NOAA will act in accordance with the
following policies in fulfilling its
Quality Assurance Program

responsibilities under the Hydrographic
Services Improvement Act.

1. NOAA interprets the Act as
intending to stimulate the development
of hydrographic products by the private
sector. The intent of NOAA’s
participation in this private sector
activity is to provide the public a
measure of confidence in the content,
quality, and adherence to published
standards of the resulting hydrographic
products. NOAA interprets the Act in a
broad sense. Therefore, “‘standards” and
“quality assurance program” are
considered to be generic terms that
apply to any means of satisfying the
intent of the Act and the intent of
NOAA’s participation, and that are
within NOAA'’s authorities.

2. Standards, and quality assurance
tests and procedures, will preferably be
written in collaboration with those
affected, not just written and
promulgated by NOAA. In some
instances, NOAA may adopt an existing
standard or quality assurance program,
rather than originate one. NOAA may
develop standards and quality assurance
tests on its own initiative should, for
example, it be deemed beneficial for
those standards and tests to be
established before the appearance of a
particular hydrographic product. This
approach may be used to stimulate the
production of a product that NOAA
anticipates would be beneficial.

3. The level to which standards are
developed, and to which quality
assurance is performed, may vary for
different hydrographic products. For
example, certification for manufacturers
making exact copies of NOAA products
may be implemented in a substantially
differently manner from the certification
of a complex cartographic product.
NOAA considers all such “standards”
and “certifications” as meeting the
intent of the Act.

4. NOAA will work, to the extent
practicable, through existing,
recognized, standards and certification
bodies. This will permit the use of
proven methods of developing,
documenting, and implementing
standards and certification. It will
leverage NOAA'’s resources with those
of such bodies. It will provide a more
widely accepted result than had NOAA
promulgated a standard solely under its
own name.

5. NOAA will establish the required
Quality Assurance Program for
hydrographic products. The Quality
Assurance Program will be general
procedures that apply to all
hydrographic products, and specific
tests and procedures that apply to
specific hydrographic products. The
specific quality assurance tests and

procedures for a particular hydrographic
product will be based on the standards
identified by NOAA or written
collaboratively with the affected parties.

6. Certification of a specific
hydrographic product under the Quality
Assurance Program will be at the option
of NOAA. However, certification will be
the goal in cases where NOAA decides
to write or adopt standards. Any non-
Federal entity will be permitted to
submit for certification hydrographic
products that it asserts are compliant
with the NOAA-adopted standards.

7. Certification of products under the
Program will mean that the
hydrographic product has been found to
be compliant with the NOAA-adopted
standards for that particular
hydrographic product. Certification
conveys no express or implied warranty
as to the merchantability or fitness for
a particular purpose; conveys no
express or implied liability on the part
of the Government of the United States
for the hydrographic products; and
conveys no automatic, direct or indirect
NOAA endorsement of any product or
service. NOAA may audit hydrographic
products it has certified, and may
decertify hydrographic products based
on its findings.

8. NOAA does not intend to write
standards and perform quality assurance
for every hydrographic product
submitted by a non-Federal entity.
NOAA will select those deemed
appropriate for standards and
certification by taking into account:

—The magnitude of the public benefit
and enhancement of public safety that
would be achieved compared to the
commitment of resources that would
be required;

—The breadth of support for standards
and certification among all the
affected communities;

—The practicality of writing and
enforcing an effective standard and
compliance tests;

—The availability of suitable, similar
products that may already meet the
needs of the public;

—NOAA’s expertise related to that
needed to write an appropriate
standard;

—Auvailability of resources; and

—Other relevant criteria as they become
apparent.

In general, NOAA does not intend to
write standards and certify products
that would be used to meet the nautical
chart and publications carriage
requirements mandated in the Code of
Federal Regulations and elsewhere. The
federal government already provides
official products for this purpose, and
there are valid safety reasons for
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maintaining a single complying product
for regulated carriage.

9. Use of the NOAA emblem on
certified hydrographic products will
require separate written permission. Use
of the NOAA emblem must satisfy an
interest of the Agency, and must not
result in embarrassment to the Agency.
If the NOAA emblem is used on
products that include other data or
products, clear indication will be
required as to what is NOAA certified.
The inclusion of other data or products
will not constitute any endorsement of,
or favoritism toward, the other data or
products by NOAA.

10. NOAA may charge for its
standards and certification activities
such sums as may be permitted or
required under this Act, or under other
statutory authorities.

11. NOAA will operate the Quality
Assurance Program in an open and
public manner. All standards, tests, and
procedures will be publicly available.
The public will be given ample public
notification of activities under the
Quality Assurance Program, and will be
given ample opportunity to comment
and have their comments heard. This
opportunity to participate in the Quality
Assurance Program and the opportunity
to submit hydrographic products for
certification under that Program will be
equally available to all.

12. In all matters, NOAA will proceed
in a manner that maximizes public
safety.

Discussion of Selected Sections of the
Policy

Paragraph 1

NOAA interprets the Act as an
attempt to increase the richness of the
suite of hydrographic products available
to the public, and to ensure the safety
of those products. In addition, NOAA
interprets the Act to include “services”
as meeting the definition of
“hydrographic products,” and may
choose to write standards, quality
assurance tests and procedures, and to
certify appropriate services. Nautical
chart updating services, or an electronic
navigational chart distribution service,
are examples of services that NOAA
may consider a “hydrographic product”
under the Act.

Other tools within NOAA’s authority
may be used to meet the purposes of the
Act. Depending on the complexity of the
hydrographic product, and the amount
of risk the public would be exposed to,
NOAA reserves the right to select any
authorized means of establishing new
products and providing a measure of
confidence in the content, quality, and
adherence to standards for those

products. Thus, for purposes of
accountability under the Act, NOAA is
interpreting ““standards,” “‘quality
assurance,” and ‘‘certification” as
generic terms describing an outcome
rather than as a specific formalism or
document. For example, some non-
Federal entities may intend to
reproduce exactly NOAA products such
as the Tide Tables. In this case, a
“standard”” may be a simple agreement,
in which the manufacturer agrees to
certain standards of copy quality.
Further, because the complexity is low,
self-certification might be used as the
means of compliance testing. Other such
authorities available to NOAA that may
be used include: business licenses,
Agent Agreements, no-cost contracts,
self-certification, adoption of industry
standards, and the use of existing
certification organizations.

Paragraph 2

Participation by the affected
communities in writing standards and
compliance tests provides an important
guarantee that there is broad need for
standards and certification, and that the
resulting standard and certification meet
the needs of the affected communities.
Relevant communities might include:
manufacturers, users, regulators,
resellers, developers of products that
use certified hydrographic products
such as datasets, and manufacturers of
competing or substitute products.

Participation in the drafting of
standards and quality assurance tests
and procedures must be substantive and
continuing by the designated members
of the affected communities. The
responsibility will lie with the non-
Federal entity submitting a
hydrographic product for certification to
propose a broadly based group of
acknowledged representatives of
affected groups, and to secure their
participation in the writing of standards
and compliance tests.

Paragraph 6

The Act leaves the certification of
hydrographic products as optional for
NOAA. The assumption will be,
however, that if NOAA undertakes to
write standards, it also intends to offer
certification of the resulting
hydrographic products. In general,
NOAA will not undertake to write
standards and compliance tests if it can
foresee that certification will not be
offered.

The decision to offer certification will
be made on a case-by-case basis.
Circumstances may arise that cause
standards to be written, but certification
to not be offered. Such circumstances
might include:

—A resulting standard for which NOAA
lacks confidence in the safety
implications of products that might
meet that standard,;

—Lack of consensus among the affected
organizations writing the standard
and compliance tests;

—Failure of adoption of the draft
standards by the participating
standards-writing body;

—Standards that negatively impact the
intent of the Act, such as those that
might exclude existing, suitable
products; or standards that benefit a
single company;

—Adopted standards that are specious;
or

—Other relevant reasons as they become
apparent.

Paragraph 7

NOAA does not intend to certify
products as suitable for any specific
purpose such as for use as a backdrop
in Automated Identification Systems.
Certification only means that there is an
adopted NOAA standard, documented
compliance tests; and that the subject
hydrographic product has been through
the tests and was determined to be
compliant with the standard.

Paragraph 8

NOAA does not interpret the Act as
merely a way to provide manufacturers
with a marketing claim for their
product, or as a means for one
manufacturer to differentiate his
product from the competition, although
that might be a resulting effect. Neither
does NOAA interpret the Act as
intending to result in “private
standards” that may only apply to one
manufacturer’s product.

In addition, NOAA interprets the Act
as intending to call forth new products,
not substitutes for official ones being
provided by the Administration. In
general, NOAA does not intend to write
standards and certify products that
would be used to meet the nautical
chart and publications carriage
requirements mandated in the Code of
Federal Regulations and elsewhere. The
federal government already provides
official products for this purpose, and
there are valid safety reasons for
maintaining a single, official nautical
chart or publication where federal
regulations mandate carriage, and for
not certifying private products for that
same purpose. These reasons include:
—Removing any confusion as to what

products satisfy the federal

regulations;

—Having all vessels making navigation
decisions on exactly the same
information, particularly in meeting
situations or at night;



Federal Register/Vol. 69, No. 199/Friday, October 15, 2004 /Proposed Rules

61175

—Guaranteeing the timeliness and
accuracy of updates to official
charting products and their
distribution;

—Removing ambiguity as to the status
of non-certified data that may be
included on or with certified private
hydrographic products;

—Liability for other information when
packaged with a certified
“hydrographic product;” and

—The impracticality of NOAA policing
all substitute official products—
products on which data changes
weekly.

Exceptions to this intention might
include cases where NOAA specifically
prepares a carriage-compliant product
for manufacture and distribution by the
non-Federal entities.

Paragraph 9

The presumption will be that use of
the NOAA emblem will be permitted if
NOAA proceeds with standards and
certification. However, the use of the
NOAA emblem will be carefully
monitored. In particular, it will be
monitored to insure that the use of the
emblem is not done in a manner to
imply the endorsement of any
manufacturer; any other data, service, or
product that may be packaged with a
certified hydrographic product; or any
particular use of a certified
hydrographic product, and to monitor
that its use not bring discredit upon the
Agency or the Department.

Classification
A. Executive Order 12866

This proposed rule has been
determined to be not significant for the
purposes of Executive Order 12866.

B. Regulatory Flexibility Act

The Chief Counsel for Regulation of
the Department of Commerce certifies to
the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule will not have a
significant, negative economic impact
on a substantial number of small
entities. The purpose of this rule is to
develop and implement a quality
assurance program that is equally
available to all applicants, under which
the Administrator of NOAA may certify
hydrographic products that satisfy
standards promulgated by the
Administrator. ‘“Hydrographic
products” are any publicly or
commercially available product
produced by a non-Federal entity that
includes or displays hydrographic data.
The Administrator proposes to fulfill
this mandate by establishing procedures
by which hydrographic products are

proposed for certification; by which
standards and compliance tests are
developed, adopted, and applied for
those products; and by which
certification may be awarded or denied.
NOAA is required to develop this
Quality Assurance Program under the
authority of 33 U.S.C. 892b.

The Small Business Administration
guideline to separate small from large
businesses is $4 million for Mapmaking
firms and $5 million for Navigational
Services to Shipping and Other Support
Activities for Water Transportation.
NOAA is unable to determine the total
number of small entities that will be
affected by this rule, as it does not
specifically track this type of
information. However, based upon
general knowledge of the industry,
NOAA believes the majority of the
entities affected will be small
businesses.

The estimated economic impact to
small entities for submitting
hydrographic products under this
program is not expected to be greater
than $600 per product submitted for
labor to prepare the application. In
addition, it is expected that there will be
an average charge of $5,000 per product
submitted for compliance testing. This
proposed rule is voluntary. Only those
applicants who wish to submit
hydrographic products and have them
certified need apply. NOAA does not
believe this cost will hurt small
companies, and the estimated costs
incurred should be offset through the
benefits in increased sales of the
product because of its “‘certified” status
or else private companies would not
choose to submit their products to this
voluntary program.

C. Paperwork Reduction Act

This proposed rule contains
collection-of-information requirements
subject to the Paperwork Reduction Act
(PRA). These requirements have been
submitted to OMB for approval.

The following requirements have been
submitted to OMB for approval: 4 hours
to prepare the application to have
standards and compliance tests
developed; 4 hours to prepare the
application to have a specific
hydrographic product certified; and 4
hours for an estimated, single request
for NOAA to reconsider a decision made
under the program. These estimates
include the time for reviewing
instructions, searching existing data
sources, writing the application
information and/or request for
reconsideration, and for sending the
applications to NOAA.

Public comment is sought regarding
whether these proposed collections of

information are necessary for the proper
performance of the functions of the
agency and whether the information
shall have practical utility; the accuracy
of the burden estimate; ways to enhance
the quality, utility, and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information, including the use of
automated collection techniques or
other forms of information technology.
Send comments on these or any other
aspects of the collection of information
to Director, Office of Coast Survey,
National Ocean Service, NOAA (see
ADDRESSES) and to David Rostker at the
Office of Information and Regulatory
Affairs, OMB, by e-mail to
David_Rostker@omb.eop.gov or by fax to
(202) 395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

There are no duplicative, overlapping,
or conflicting Federal rules associated
with this proposed rule.

List of Subjects in 15 CFR Part 996

Navigation (water), Hydrographic
products, Certification requirements.

For the reasons stated in the
preamble, NOS proposes to amend 15
CFR chapter IX by adding part 996 to
read as follows:

SUBCHAPTER F—QUALITY ASSURANCE
AND CERTIFICATION REQUIREMENTS FOR
NOAA HYDROGRAPHIC PRODUCTS AND
SERVICES

PART 996—QUALITY ASSURANCE AND
CERTIFICATION REQUIREMENTS FOR
NOAA HYDROGRAPHIC PRODUCTS AND
SERVICES

Subpart A—General

Sec.

996.1
996.2
996.3
996.4
996.5

Purpose and scope.
Definitions.

Fees.

Liability.
Alterations.

Subpart B—The Quality Assurance Program
for Hydrographic Products

996.10 Submission and selection of
hydrographic products for the
development of standards and
compliance tests.

996.11 Development of standards for a
hydrographic product or class.

996.12 Development of standards
compliance tests for a hydrographic
product or class.

996.13 Determination of whether to offer
certification for a hydrographic product
or class.
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Subpart C—Certification of a hydrographic

product and decertification.

996.20 Submission of a hydrographic
product for certification.

996.21 Performance of compliance testing.

996.22 Certification.

996.23 Audit and decertification of
hydrographic products.

Subpart D—Other Quality Assurance

Program Matters

996.30 Use of the NOAA emblem.

996.31 Termination of the Quality
Assurance Program.

996.32 Appeals.

996.33 Acceptance of program by non-
Federal entities.

Authority: 33 U.S.C. 892b.

Subpart A—General

§996.1 Purpose and scope.

The National Oceanic and
Atmospheric Administration (NOAA)
has been mandated to develop and
implement a quality assurance program
that is equally available to all
applicants, under which the
Administrator may certify hydrographic
products that satisfy standards
promulgated by the Administrator.
“Hydrographic products” are any
publicly or commercially available
products produced by a non-Federal
entity that include or display
hydrographic data. The Administrator
proposes to fulfill this mandate by
establishing procedures by which
hydrographic products are proposed for
certification; by which standards and
compliance tests are developed,
adopted, and applied for those products;
and by which certification may be
awarded or denied. These procedures
would be the mandated Quality
Assurance Program, and the
implementation of the program would
be the execution of those procedures for
specific hydrographic products.

§996.2 Definitions.

Agency means the National Oceanic
and Atmospheric Administration.

Applicant means a non-Federal entity
that is submitting a hydrographic
product to the Quality Assurance
Program for certification.

Certification means a determination
made by NOAA that a hydrographic
product submitted by a non-Federal
entity has met the requirements
established by NOAA for a particular
hydrographic product or class.

Department means the Department of
Commerce.

Hydrographic data means information
acquired through hydrographic or
bathymetric surveying,
photogrammetry, geodetic, geospatial, or
geomagnetic measurements, tide and

current observations, or other methods,

that is used in providing hydrographic

services.

Hydrographic product means any
publicly or commercially available
product produced by a non-Federal
entity that includes or displays
hydrographic data.

Hydrographic product class means a
group of hydrographic products with
similar traits, attributes, purposes, or
users.

Hydrographic services means:

—The management, maintenance,
interpretation, certification, and
dissemination of bathymetric,
hydrographic, geodetic, geospatial,
geomagnetic, and tide and current
information, including the production
of nautical charts, nautical
information databases, and other
products derived from hydrographic
data;

—The development of nautical
information systems; and

—Related activities.

Quality Assurance Program means a
set of procedures by which
hydrographic products are proposed for
certification; by which standards and
compliance tests are developed, and, if
suitable, are adopted by NOAA for those
products or their product class; and by
which certification of individual
products may be awarded or denied.

Quality Assurance Program
implementation means the execution of
the Quality Assurance Program
procedures for specific hydrographic
products.

Sponsor means a non-Federal entity
that is submitting a hydrographic
product to the Quality Assurance
Program for the development of
standards and compliance tests.

§996.3 Fees.

NOAA may charge for its Quality
Assurance Program activities such sums
as may be permitted or required under
this Act, or under other statutory
authorities. Such sums are non-
refundable. NOAA will attempt to
identify any such charges upon first
submission of a hydrographic product.
However, the intent to charge and the
amounts may change. NOAA will
promptly notify the sponsor of any such
changes, and permit the sponsor to
withdraw hydrographic products from
consideration under the Quality
Assurance Program should they so
choose.

§996.4 Liability.

The Government of the United States
shall not be liable for any negligence by
producers of hydrographic products
certified under this part.

§995.5 Alterations.

NOAA reserves the right to change
these requirements at any time.

Subpart B—The Quality Assurance
Program for Hydrographic Products

§996.10 Submission and selection of
hydrographic products for the development
of standards and compliance tests.

(a) Any non-Federal entity may
submit a hydrographic product to be
considered for the development of
standards and compliance tests under
this Quality Assurance Program.

(b) Submission shall be made to the
Quality Assurance Program address
below, or to such other address as may
be indicated in the future:

Director (N/CS), ATTN: Hydrographic
Product Quality Assurance Program,
Office of Coast Survey, NOAA, 1315
East West Highway, Silver Spring, MD
20910.

(c) The submission shall include

(1) Name and description of the
proposed hydrographic product.

(2) The non-Federal entity submitting
the product for the development of
standards and compliance tests, and
contact information for that entity. This
non-Federal entity shall be known as
the sponsor.

(3) The names and contact
information of proposed representatives
of the affected communities who have
committed to participate substantively
in the writing of standards and
compliance tests. Affected communities
might include: manufacturers, users,
regulators, resellers, developers of
products that use certified hydrographic
products such as datasets, and
manufacturers of competing or
substitute products.

(4) The names and contact
information of the standards setting
body, and the compliance testing body
under whose authority it is proposed
that the standards and compliance tests
will be written and adopted.

(5) Information deemed relevant by
the sponsor for NOAA to consider in
deciding whether to proceed with the
development of standards, compliance
tests, and certification. Such
information should address at a
minimum:

(i) The type and magnitude of the
public benefits and enhancement of
public safety that would be achieved;

(ii) The breadth of support for
standards and certification among all
the affected communities;

(iii) The practicality of writing and
enforcing an effective and appropriate
standard;

(iv) The availability of suitable,
similar products that may already meet
the needs of the public; and
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(v) The required expertise needed to
write an appropriate standard.

(d) NOAA may, at its option, define
a hydrographic product class of which
the proposed hydrographic product is a
specific instance. Standards and
compliance tests may then be prepared
for the class rather than for an
individual non-Federal entity’s specific
product.

(e) NOAA shall publicize, in the
Federal Register or by other appropriate
means, the hydrographic product or
class in order to solicit comments on the
proposal that standards and compliance
tests be written and certification be
offered for that hydrographic product or
class. Comments might include, but are
not limited to, general information;
statements of interest in participating in
the development of standards and
compliance tests; or objections to
acceptance of the hydrographic product
or class into this Quality Assurance
Program. Instructions for commenting
and the duration of the comment period
will be included in the announcement.

(f) NOAA shall decide, if its other
obligations permit, within 60 calendar
days of the close of the comment period
whether to proceed with the
development of standards, compliance
tests, and certification for the proposed
hydrographic product or class. NOAA
may request further information, and
shall have additional time as required to
consider the information once received.
NOAA'’s decision on whether to proceed
shall be based on the following criteria.

(1) The magnitude of the public
benefit and enhancement of public
safety that would be achieved compared
to the commitment of federal resources
that would be required;

(2) The breadth of support for
standards and certification among all
the affected communities;

(3) The practicality of writing and
enforcing an effective and appropriate
standard;

(4) The availability of suitable, similar
products that may already meet the
needs of the public;

(5) NOAA'’s expertise related to the
expertise needed to write an appropriate
standard;

(6) Availability of resources; and

(7) Other relevant criteria as they
become apparent.

(g) NOAA'’s decision as to whether the
proposed hydrographic product or class
is accepted into the Quality Assurance
Program shall be publicly announced in
the Federal Register or by other
appropriate means, and a written
notification shall be provided to the
sponsor. The response shall include
NOAA’s reason for its decision based on
the criteria enumerated above.

(h) Any party, including the sponsor,
shall have an opportunity to request
reconsideration of NOAA'’s decision.
Said request shall be submitted in
writing, to the Quality Assurance
Program address, postmarked within 30
days of NOAA’s announcement of its
decision, and shall contain written
material supporting the requestor’s
position. NOAA shall have, if its other
obligations permit, 60 calendar days
from the receipt of a request for
reconsideration to either deny the
request, or to reconsider and announce
its decision.

(i) NOAA'’s decision, either the
original decision if unappealed within
30 days, or the decision after the request
for reconsideration, shall be considered
final.

(j) NOAA itself may choose to identify
a hydrographic product or class, which
may or may not yet exist, but for which
it intends to adopt standards,
compliance tests, and to offer
certification. In such cases, NOAA will
be considered the sponsor. The
procedures to be followed for NOAA-
sponsored hydrographic products or
classes shall be the same as for those
sponsored by non-Federal entities,
including the procedures for
announcement, comment, and
reconsideration.

§996.11 Development of standards for a
hydrographic product or class.

(a) NOAA shall work, to the extent
practicable, through existing,
recognized, standards bodies in the
writing and adopting of standards for a
hydrographic product or class that
NOAA has accepted into this program.
It shall be the responsibility of the
sponsor to propose an appropriate
standards writing body. NOAA may
accept this body at its discretion, or may
select an alternate body. NOAA will
then undertake, jointly with the sponsor
and acknowledged representatives of
the affected communities, to submit the
proposal for writing standards to, and to
secure the cooperation of, the selected
standards writing body.

(b) Once accepted as a work item by
the standards writing body, NOAA shall
undertake, jointly with representatives
of the affected community, members of
the standards body, other governmental
representatives, and the sponsor as
appropriate, to write standards for the
hydrographic product or class according
to the practices of the standards body
and the technical needs of the product.
Participation in the writing of standards
shall be determined according to the
procedures of the standards writing

body.

(c) NOAA shall then undertake,
jointly with representatives of the
affected community, members of the
standards body and the body itself,
other governmental representatives, and
the sponsor as appropriate, to have the
resulting standard officially adopted by
the standards body according to the
procedures of that body.

(d) NOAA may, at its option, proceed
without the participation of an existing,
recognized, standards body should it so
choose. Such action might be taken, for
example, if there were no appropriate
standards body. In this eventuality,
NOAA shall adhere to the following
general procedure.

(1) Announce, in the Federal Register
or by other appropriate means, NOAA’s
intention to organize and chair a
working group to write and publish
standards for the proposed
hydrographic product or class;

(2) Solicit, via the Federal Register or
by other appropriate means,
participation and select, reject, and/or
revoke permission to participate as
NOAA deems appropriate so as to
proceed in an orderly and representative
manner in writing a standard;

(3) Initiate, schedule, host, and chair,
or designate a chair for, the work of the
working group;

(4) Circulate, via the Federal Register
or by other appropriate means, the
drafts of the working group;

(5) Announce, via the Federal
Register or by other appropriate means,
the NOAA proposed standard and
provide an opportunity for public
comment;

(6) Announce, via the Federal
Register or by other appropriate means,
and make available as a standard, the
final version of the standard; and

(7) Provide the necessary
administrative support.

(e) Alternatively, NOAA may at its
option, proceed by writing a standard by
itself. Such action might be used, for
example, in cases where the standard is
obvious. Producing exact copies of
existing NOAA products might be one
such case. Once written, this NOAA-
authored standard shall be made
publicly available for comment, and
comments shall be considered before
NOAA publishes the final standard.

(f) At the conclusion of the standards
writing, whether through an existing
standards body, by a NOAA-convened
working group, or by NOAA itself,
NOAA shall consider the resulting
standard and either adopt or reject the
standard as the NOAA Quality
Assurance Program Standard for the
particular hydrographic product or
class. NOAA’s decision shall be
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publicly announced in the Federal
Register or by other appropriate means.

(g) Any party may request NOAA to
reconsider its decision to adopt or reject
the standards by submitting its request
in writing to the Quality Assurance
Program address within 30 days of
NOAA'’s announcement of its decision.
NOAA shall have, if its other obligations
permit, 60 calendar days from the
receipt of a request for reconsideration
to either deny the request, or to
reconsider and announce its decision.
NOAA'’s original decision if unappealed
within 30 days, or its decision upon
reconsideration shall be considered
final.

§996.12 Development of standards
compliance tests for a hydrographic
product or class.

(a) NOAA shall work, to the extent
practicable, through existing,
recognized, compliance testing bodies
in the writing and adopting of
compliance tests for a hydrographic
product or class. It shall be the
responsibility of the sponsor to propose
an appropriate compliance testing body.
NOAA may accept this body at its
discretion, or may select an alternate
body. NOAA will then undertake,
jointly with the sponsor and
acknowledged representatives of the
affected communities, to secure the
cooperation of the selected compliance
testing body.

(b) NOAA shall undertake, jointly
with representatives of the affected
community, members of the compliance
testing body, other governmental
representatives, and the sponsor as
appropriate, to write compliance tests
for the hydrographic product class
according to the practices of the
compliance testing body and the Quality
Assurance Program standard adopted by
NOAA. Participation in the writing of
compliance tests may be determined
according to the procedures of the
compliance testing body.

(c) NOAA shall then undertake,
jointly with representatives of the
affected community, members of the
compliance testing body and the body
itself, other governmental
representatives, and the sponsor as
appropriate, to have the resulting
compliance tests adopted according to
the procedures of that body.

(d) NOAA may, at its option, proceed
without the participation of an existing,
recognized, compliance testing body
should it so choose. Such action might
be taken, for example, if there were no
appropriate compliance testing body. In
this eventuality, NOAA will adhere to
the following general procedure:

(1) Announce, in the Federal Register
or by other appropriate means, NOAA’s
intention to organize and chair a
working group to write and publish
compliance tests for the hydrographic
product or class;

(2) Solicit, via the Federal Register or
by other appropriate means,
participation and select, reject, and/or
revoke permission to participate as
NOAA deems appropriate so as to
proceed in an orderly and representative
manner in writing compliance tests;

(3) Initiate, schedule, host, and chair,
or designate a chair for, the work of the
working group;

(4) Circulate, via the Federal Register,
or by other appropriate means, the
drafts of the working group;

(5) Announce, via the Federal
Register or by other appropriate means,
a NOAA proposed final version of the
compliance tests and provide an
opportunity for public comment;

(6) Announce, via the Federal
Register or by other appropriate means,
and make available the final version of
the compliance tests, and

(7) Provide the necessary
administrative support.

(e) Alternatively, NOAA may, at its
option, proceed by writing compliance
tests by itself. Such action might be
used, for example, in cases where the
tests are obvious. Producing exact
copies of existing NOAA products might
be one such case. Once written, these
NOAA-authored tests shall be made
publicly available for comment, and
comments shall be considered before
NOAA publishes the final compliance
tests.

(f) At the conclusion of the
compliance test writing, whether
through an existing body, by a NOAA-
convened working group, or by NOAA
itself, NOAA shall consider the
resulting compliance tests and either
adopt or reject them as the NOAA
Quality Assurance Program compliance
tests for the particular hydrographic
product standard. NOAA'’s decision
shall be publicly announced in the
Federal Register or by other appropriate
means.

(g) Any party may request NOAA to
reconsider its decision to adopt or reject
the compliance tests by submitting its
request in writing to the Quality
Assurance Program address within 30
days of NOAA’s announcement of its
decision. NOAA shall have, if its other
obligations permit, 60 calendar days
after the receipt of a request for
reconsideration to either deny the
request, or to reconsider and announce
its decision. NOAA'’s original decision if
unappealed within 30 days, or its

decision upon reconsideration shall be
considered final.

§996.13 Determination of whether to offer
certification for a hydrographic product or
class.

(a) Certification of a hydrographic
product or class shall be at the option
of NOAA. NOAA may decide at any
time whether or not to offer certification
for a product or class. However, it is
most likely that a determination will be
made only after a non-Federal entity has
submitted a specific product for
certification. NOAA’s decision shall be
based on the following criteria:

(1) The suitability of the adopted
standards and tests for their intended
purpose;

(2) The availability of a qualified
entity to perform the compliance tests;

(3) Availability of resources; and

(4) Other relevant criteria as they
become apparent.

(b) NOAA'’s decision as to whether
certification for a hydrographic product
or class is offered shall be publicly
announced in the Federal Register or by
other appropriate means.

(c) Any entity may request NOAA to
reconsider its decision to offer or not
offer certification by submitting its
request in writing to the Quality
Assurance Program address within 30
days of NOAA’s announcement of its
decision. NOAA shall have, if its other
obligations permit, 60 calendar days
after the receipt of a request for
reconsideration to either deny the
request, or to reconsider and announce
its decision.

(d) NOAA'’s original decision if
unappealed within 30 days, or its
decision upon reconsideration, shall be
considered final.

Subpart C—Certification of a
Hydrographic Product and
Decertification.

§996.20 Submission of a hydrographic
product for certification.

(a) Upon adoption by NOAA of
standards and compliance tests, any
non-Federal entity may submit a
hydrographic product for certification
under a particular standard. This non-
Federal entity shall be known as the
applicant. Submission shall be made in
writing to the Quality Assurance
Program address. The submission shall
include:

(1) Name and description of the
hydrographic product and its product
class if any;

(2) Identification and contact
information for the non-Federal entity
submitting the product for certification.

(3) The identification of the standard
and compliance tests adopted by this
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Quality Assurance Program under
which the hydrographic product is to be
certified;

(4) A proposed, qualified, compliance
testing body to perform the compliance
tests, which NOAA may accept at its
discretion, or for which NOAA may
select an alternative testing body;

(5) Other information deemed
relevant by the sponsor or requested by
NOAA.

§996.21
testing.

(a) NOAA and the applicant shall
submit the applicant’s hydrographic
product to the testing body for
performance of the compliance tests.
That body shall determine compliance
or non-compliance of the hydrographic
product with the NOAA-adopted
standard, and shall provide to NOAA
written documentation stating the
results of the compliance tests according
to its usual practices.

(b) Alternatively, NOAA may choose,
at its option, to perform, have performed
by a NOAA-designated entity, or waive
the compliance tests for a hydrographic
product. This alternative may be used,
for example, when there is no qualified
entity to perform the compliance tests,
where the compliance tests are simple,
or when self-certification of compliance
would be appropriate.

(c) Items failing the compliance tests
may be changed by the applicant and
retested. Items passing the compliance
test upon retest shall be deemed
compliant as if they had passed said
tests initially.

Performance of compliance

§996.22 Certification.

(a) A hydrographic product that has
passed the compliance tests shall
automatically be considered for
certification by NOAA. NOAA shall
make its certification determination, if
its other obligations permit, within 60
calendar days following receipt of the
compliance test results. NOAA shall
make a certification determination
based upon the following criteria:

(1) The results of the compliance
tests;

(2) The potential for the hydrographic
product to impair public safety;

(3) Successful completion of any
administrative requirements, including
the payment of required fees, as may be
specified by NOAA;

(4) The potential for certification to
cause embarrassment to the Agency or
the Department;

(5) Other relevant criteria as they
become apparent

(b) Hydrographic products receiving a
certification determination in the
affirmative shall be designated as

“certified” by NOAA. NOAA shall
provide a written document to the
sponsor indicating such, and shall
announce its determination in the
Federal Register or by other appropriate
means. Gertification shall mean that the
hydrographic product has been found to
be in compliance with the NOAA-
adopted standard for that hydrographic
product or class. Certification conveys
no express or implied warranty as to the
merchantability or fitness for a
particular purpose; conveys no express
or implied liability on the part of the
Government of the United States for the
hydrographic products; and conveys no
automatic, direct or indirect NOAA
endorsement of any product or service.

(c) Certification shall be for a term of
3 years unless otherwise specified by
the Administrator.

§996.23 Audit and decertification of
hydrographic products.

(a) NOAA may audit hydrographic
products it has certified. NOAA may
conduct audits without advance
notification. However, visits to
companies’ facilities will be scheduled.
Audits may include, but are not limited
to:

(1) The producing companies as it
may affect the certified product;

(2) Certified products;

(3) Processes used in making,
distributing, and marketing certified
products;

(4) Use of the NOAA emblem;

(5) Examination of manufacturers’
public claims about certified
hydrographic products;

(6) Other relevant criteria as they
become apparent.

(b) NOAA may decertify a
hydrographic product based on the
findings of an audit. In general, a
hydrographic product may be
decertified if:

(1) The results of an audit indicate
that the product no longer meets the
standards under which it was certified;

(2) The product has been
substantively changed from the product
that was tested and certified;

(3) Implied or actual claims about the
product, and/or other data or products
linked to the product, are judged by
NOAA to be untrue or misleading;

(4) The NOAA emblem was
improperly or inappropriately
displayed;

(5) Other relevant reasons as they
become apparent.

(c) The entity producing the certified
hydrographic product shall be notified
in writing of NOAA’s intent to decertify
that product. Said entity shall have 30
days to request reconsideration of that
intended action in writing to the Quality

Assurance Program address. Said
request shall contain the identification
of the hydrographic product, the
requestor, and sufficient information for
NOAA to make a determination on the
request for reconsideration.
Alternatively, the entity may correct the
deficiencies cited by NOAA within 30
days, notify NOAA in writing at the
Quality Assurance Program address of
the corrective action taken, and provide
sufficient evidence for NOAA to judge
the correctness and effectiveness of the
corrective action taken.

(d) If a request for reconsideration is
submitted, or if the producing entity
asserts that the deficiencies have been
corrected, NOAA shall have 60 calendar
days, if its other obligations permit, to
consider the request for reconsideration
or the corrective action, at which time
NOAA shall issue its decertification
decision. The decision and NOAA’s
reason for its action shall be made
public in the Federal Register or by
other appropriate means, and the
producing entity shall be notified in
writing.

(e) NOAA'’s decertification, if
unappealed or uncorrected within 30
days, shall be considered final. NOAA
shall notify the producing entity of this
action in writing, and announce the
decertification in the Federal Register
or by other appropriate means.

(f) Upon decertification,
manufacturers shall discontinue all
claims of certification, and shall
discontinue use of the NOAA emblem.

Subpart D—Other Quality Assurance
Program Matters

§996.30 Use of the NOAA emblem.

(a) Use of the NOAA emblem on
certified hydrographic products requires
separate written permission. Use of the
NOAA emblem must satisfy an interest
of the Agency, and must not result in
embarrassment to the Agency or the
Department. If the NOAA emblem is
used on products that include other data
or products, clear indication shall be
made as to what is NOAA certified, and
what is not NOAA certified. The
inclusion of other data or products will
not constitute any endorsement of, or
favoritism toward, the other data or
products by NOAA. Requests for use of
the NOAA emblem shall be submitted
in writing to the Quality Assurance
Program address, and shall include:

(1) Name and description of the
hydrographic product(s) on which the
emblem will be displayed.

(2) Name and contact information for
the entity requesting use of the NOAA
emblem.
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(3) Exact samples of all uses intended
for the NOAA emblem including text
claims with, within, or associated with
the hydrographic product, its packaging,
and advertising that a reasonable person
might associate with the NOAA
emblem.

(4) Proof of NOAA certification.

(5) Other relevant information as may
later be specified.

§996.31 Termination of the Quality
Assurance Program.

(a) NOAA reserves the right to
terminate the Quality Assurance
Program for a particular hydrographic
product or class at any time before
certification is awarded if it is deemed
to be in the public interest to do so.
NOAA shall give written notification to
the sponsor and other interested parties
should it decide to exercise this option,
and shall state the reasons for its action.
Reasons for termination may include,
but are not limited to:

(1) The inability of the standards-
drafting group to reach a consensus on
the content of the standard;

(2) Valid objections to the existence of
NOAA-certification of a particular
hydrographic product;

(3) A negative impact on public safety
should the hydrographic product
receive certification;

(4) Other relevant reasons as they
become apparent.

(b) The sponsor or other interested
parties shall have 30 days to request a
reconsideration of the termination
action. Said request shall be in writing
to the Quality Assurance Program
address, and shall include written
material supporting the appeal. NOAA
shall have, if its other obligations
permit, 60 calendar days from the
receipt of a request for reconsideration
to either deny the request, or to
reconsider and announce its decision.

(c) NOAA'’s decision, either the
original decision if unappealed within
30 days, or the decision after the request
for reconsideration, shall be considered
final.

§996.32 Appeals.

(a) Any entity may appeal a final
decision made by the Agency under this
Quality Assurance Program. Said appeal
shall be submitted in writing to the
Quality Assurance Program address, and
shall contain at least:

(1) Identification and contact
information of the appealing entity;

(2) A statement that this is an appeal
to a final decision of the Quality
Assurance Program;

(3) A description of what decision is
being appealed;

(4) A thorough but concise argument
as to why the requestor believes the

Quality Assurance Program decision
being appealed should be set aside.

(5) Other information as may later be
determined to be relevant.

(b) Appeals shall be arbitrated by the
Assistant Administrator for Ocean
Services and Coastal Zone Management,
NOAA, using procedures to be
established at the time of the appeal,
and which shall be appropriate to the
nature and circumstances of the appeal.
The determination from this arbitration
shall be final.

§996.33 Acceptance of program by non-
Federal entities.

By their voluntary entrance or
participation in this Quality Assurance
Program or its activities, all parties
acknowledge and accept the procedures
established by this program, including
the finality of decisions. All parties
acknowledge and accept that
information submitted to NOAA under
this Program shall be deemed to be in
the public domain, and no
representation is made as to the
protection of confidential, proprietary or
otherwise restricted information.

Dated: October 7, 2004.

Richard W. Spinrad,

Assistant Administrator for Ocean Services
and Coastal Zone Management, National
Oceanic and Atmospheric Administration.
[FR Doc. 04—23166 Filed 10-14—04; 8:45 am]|
BILLING CODE 3510-JE-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35
[Docket No. RM04—14-000]

Reporting Requirement for Changes in
Status for Public Utilities With Market-
Based Rate Authority

Issued October 6, 2004.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission),
acting pursuant to section 206 of the
Federal Power Act (FPA),? is proposing
to amend its regulations and to modify
the market-based rate authority of
current market-based rate sellers to
establish a reporting obligation for
changes in status that apply to public
utilities authorized to make wholesale
power sales in interstate commerce at
market-based rates. In particular, the

116 U.S.C. 824e (2000).

Commission proposes to amend its
regulations to establish guidelines
concerning the types of events that
trigger this reporting obligation and to
modify the market-based rate authority
of current market-based rate sellers to
ensure that all such events are timely
reported to the Commission by
eliminating the option to delay
reporting of such events until
submission of a market-based rate
seller’s updated market power analysis.
We propose that this reporting
requirement be incorporated into the
market-based rate tariff of each entity
that is currently authorized to make
sales at market-based rates, as well as
that of all future applicants. The
Commission seeks public comment on
its proposal.

DATES: Comments are due November 15,
2004.

ADDRESSES: Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. Commenters unable to
file comments electronically must send
an original and 14 copies of their
comments to: Federal Energy Regulatory
Commission, Office of the Secretary,
888 First Street, NE., Washington, DC,
20426. Refer to the Comment
Procedures section of the preamble for
additional information on how to file
comments.

FOR FURTHER INFORMATION CONTACT:

Brandon Johnson, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 502-6143.

Michelle Barnaby, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 502-8407.

SUPPLEMENTARY INFORMATION: Before

Commissioners: Pat Wood, III,

Chairman; Nora Mead Brownell, Joseph
T. Kelliher, and Suedeen G. Kelly.

Notice of Proposed Rulemaking
Introduction

1. In order to facilitate our oversight
of public utilities with market-based
rate authority, to ensure that the rates
being charged continue to be just and
reasonable and to give guidance to
market participants to facilitate
compliance with the Commission’s
reporting requirements, this Notice of
Proposed Rulemaking proposes to
standardize and clarify market-based
rate sellers’ reporting requirement for
changes in status. In previous orders
authorizing wholesale power sales in
interstate commerce at market-based
rates, the Commission has required
market-based rate sellers to inform the
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Commission of any change in status that
would reflect a departure from the
characteristics the Commission relied
upon in authorizing sales at market-
based rates. Some sellers were given the
option of filing a new market analysis
every three years in lieu of reporting
changes in status on an ongoing basis.
Others were given the option to report
such changes every three years in
conjunction with an updated market
analysis. With respect to the events that
qualify as a change in status, the
Commission has stated that they
include, but are not limited to: (1)
Ownership of generation or
transmission facilities or inputs to
electric power production other than
fuel supplies; or (2) affiliation with any
entity not disclosed in the filing that
owns generation or transmission
facilities or inputs to electric power
production or affiliation with any entity
that has a franchised service area.

2. We propose to impose uniform
standards on all market-based rate
sellers by eliminating the option to
delay reporting changes in status until
submission of the triennial review, or to
file a triennial review in lieu of
reporting changes in status as they
occur. To that end, acting pursuant to
section 206 of the FPA, we propose to
amend our regulations and to modify
the market-based rate authority of
current market-based rate sellers to
include the requirement to timely report
to the Commission any change in status
that would reflect a departure from the
characteristics the Commission relied
upon in granting market-based rate
authority. We propose that this
reporting requirement be incorporated
into the market-based rate tariff of each
entity that is currently authorized to
make sales at market-based rates, as well
as that of all future applicants. We
propose that notice of such changes in
status be filed no later than 30 days after
the change in status occurs. As
discussed below, we seek public
comment on our proposal.

Background

3. The Commission has a statutory
duty under the FPA to ensure that rates
charged by public utilities authorized to
make wholesale sales in interstate
commerce at market-based rates are just
and reasonable.2 The Commission uses
a four-part test to determine whether to
grant a public utility market-based rate
authority. That test examines whether
the applicant or its affiliates possess the
potential to exercise market power by
considering generation market power,
transmission market power, barriers to

216 U.S.C. 824d(a) (2000).

entry, and the potential for affiliate
abuse or reciprocal dealing. Sellers
authorized to make sales at market-
based rates are then required to file
electric quarterly reports containing a
summary of the contractual terms and
conditions in every effective service
agreement for market-based power sales
and transaction information for their
market-based rate sales during the most
recent calendar quarter.3

4. The Commission has also required
that market-based rate sellers report any
changes in status that would reflect a
departure from the characteristics the
Commission relied upon in its existing
grant of market-based rate authority.
When the Commission first granted
market-based rate authorizations, it
required traditional utilities that
satisfied the Commission’s initial
market power review to file an updated
market power analysis every three years
to allow the Commission to monitor
competitive conditions and to
determine whether the applicants still
satisfied our market power concerns.*
Power marketers, on the other hand,
were required to promptly notify the
Commission of changes in status.?
Subsequently, the Commission has
allowed market-based-rate sellers to
choose between promptly reporting
changes in status, filing a three-year
update in lieu of reporting changes in
status as they occurred,® or reporting
such changes in conjunction with the
updated market analysis.” The
Commission reserved the right to
require such an analysis at any time.
The Commission proposes to continue
to reserve this right.

5. To carry out its statutory duty
under the FPA to ensure that market-
based rates are just and reasonable, the
Commission must rely on market-based
rate sellers to provide accurate, up-to-
date information regarding any relevant
changes in status, such as ownership or
control of jurisdictional facilities and
affiliate relationships. In contrast to

3Revised Public Utility Filing Requirements,
Order No. 2001, 67 FR 31043 (May 8, 2002), III
FERC Stats. & Regs. 131,127 (Apr. 25, 2002). The
required data sets for contractual and transaction
information are described in Attachments B and C
of Order No. 2001.

4 See, e.g., Entergy Services, Inc., 58 FERC
161,234 (1992); Louisville Gas & Electric, 62 FERC
161,016 (1993).

5 See, e.g., Citizens Power & Light Corporation, 48
FERC {61,210 (1989); Enron Power Marketing, 65
FERC {61,305 (1993); InterCoast Power Marketing
Co., 68 FERC {61,248 (1994).

6 See, e.g., Morgan Stanley Capital Group, Inc., 69
FERC 61,175 (1994).

7 See, e.g., AEP Power Marketing, Inc., 76 FERC
161,307 at 62,516 (1996); Montaup Electric Co., 85
FERC {61,313 at 62,232 (1998); Sithe/
Independence Power Partners, 101 FERC {61,210 at
61,907 (2002).

when the Commission first began to
authorize market-based rate sales,
wholesale markets now have many more
sellers of different types (e.g.,
independent power producers, power
marketers, affiliated generators). As
markets have expanded and developed,
both the number and types of sellers
have increased and the complexity of
wholesale markets has increased.
Furthermore, market structure is rapidly
evolving due to restructuring, corporate
realignments and new types of
contractual and subcontracting
arrangements, in which utilities
increasingly grant other firms control
and/or influence over managing various
aspects of their business such as power
marketing. In light of these structural
changes, the Commission has concluded
that more timely reporting of changes in
status is necessary.

6. We believe that, in today’s electric
industry, granting market-based rate
sellers the option to delay reporting
changes in status by up to three years
does not provide the Commission with
sufficient information to provide
effective oversight of electricity markets.

7. Therefore, the Commission
proposes to eliminate the option to
delay reporting changes in status until
the next triennial review, or to file a
triennial review in lieu of promptly
reporting changes in status, and to
standardize the change in status
reporting requirement. Accordingly, the
proposed regulations would require
that, as a condition of obtaining and
retaining market-based rate authority,
all sellers will be required to timely
report to the Commission any change in
status that would reflect a departure
from the characteristics the Commission
relied upon in granting market-based
rate authority.

8. With respect to the types of events
that should trigger the reporting
obligation, the Commission proposes
that, as an initial matter, the following
events would qualify as changes in
status: (1) Ownership or control of
generation or transmission facilities or
inputs to electric power production; or
(2) affiliation with any entity not
disclosed in the filing that owns or
controls generation or transmission
facilities or inputs to electric power
production or affiliation with any entity
that has a franchised service area.?

8 The Commission’s regulations define “affiliated
companies” as ‘‘companies or persons that directly,
or indirectly through one or more intermediaries,
control, or are controlled by, or are under common
control with, the [subject] company.” 18 CFR 101
(2004). See also 18 CFR 161.2 (2004); Morgan
Stanley Capital Group, et al., 72 FERC {61,082
(1995).
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9. Although the market-based rate
change in status provision has not
specifically referenced “control” of
assets, we have historically considered
control of an asset to be a factor on
which we rely in granting market-based
rate authority. In order to eliminate any
market uncertainty, we propose that the
regulations specifically reference
“control” as well as ownership as a
factor relied upon by the Commission.
In the Commission’s early orders
granting market-based rate authority, we
acknowledged that sellers may exercise
market power through contractual
arrangements granting them control of
generation or transmission facilities just
as effectively as they could through
ownership.? Similarly, the
Commission’s guidelines for the
assessment of mergers and its generation
market power analysis for market-based
rate authority provide that, for the
purposes of the market power analysis,
the capacity associated with contracts
that confer operational control of a
given facility to an entity other than the
owner must be assigned to the entity
exercising control over that facility,
rather than to the entity that is the legal
owner of the facility.10 In addition, with
respect to notifications of changes in
status, the Commission has found that
an entity controls the facilities of
another when it controls the decision-
making authority over sales of electric
energy, including discretion as to how,
when and to whom it could sell power
generated by these facilities.1?

10. The Commission’s general
practice has been to require
notifications of changes in status when
the market-based rate applicant
obtained ownership of new inputs to
electric power production, other than

9 See, e.g., Citizens Power & Light Corp., 48 FERC
161,210 (1989). In this order, we stated that:
“[u]sually, the source of market power is dominant
or exclusive ownership of the facilities. However,
market power also may be gained without
ownership. Contracts can confer the same rights of
control. Entities with contractual control over
transmission facilities can withhold supply and
extract monopoly prices just as effectively as those
who control facilities through ownership.”

10 See AEP Power Marketing, Inc., et al., 107
FERC {61,018 at P 95 (2004), order on reh’g, 108
FERC {61,026 at P 65 (2004); Inquiry Concerning
the Commission’s Merger Policy Under the Federal
Power Act: Policy Statement, Order No. 592, 61 FR
68595 (1996), FERC Stats. & Regs., Regulations
Preambles July 1996-December 2000 q 31,044
(1996), reconsideration denied, Order No. 592-A, 62
FR 33341 (1997), 79 FERC {61,321 (1997) (Merger
Policy Statement); see also Revised Filing
Requirements Under Part 33 of the Commission’s
Regulations, Order No. 642, 65 FR 70983 (2000),
FERC Stats. & Regs., Regulations Preambles July
1996-December 2000 31,111 at note 39 (2000),
order on reh’g, Order No. 642-A, 66 FR 16121
(2001), 94 FERC {61,289 (2001).

11E] Paso Electric Power Co., et al., 108 FERC
161,071 at P 14 (2004), reh’g pending.

fuel supplies. However, since the
Commission is interested in being
informed of significant acquisition of
ownership or control of any inputs to
electric power production, we propose
to require a reporting obligation to this
effect. The Commission seeks comments
on this proposal.

11. We recognize that the language in
the proposed regulations may be
susceptible to different interpretations
among market-based rate sellers
concerning the scope of their reporting
requirement. Accordingly, we seek
public comment as to whether and how
this language should be modified to
ensure that the types of changes in
status that could impact the continued
basis of a grant of market-based rate
authority are identified and timely
reported to the Commission.

12. For example, should there be a
threshold level of increases in
generation (such as generation addition
through acquisition, self-build, long-
term power purchases, repowering) that
would trigger the reporting
requirement? If so, what amount of
increase in generation should trigger the
reporting requirement?

13. Should the applicant have a
reporting requirement if portions of the
applicant’s transmission system are
taken out of service for a significant
period of time (thus potentially affecting
the scope of the relevant geographic
market)? If so, what criteria should
trigger this reporting requirement?

14. Beyond ownership or control of
generation or transmission facilities or
inputs to electric power production and
affiliation with any entity not disclosed
in the filing that owns or controls
generation or transmission facilities or
inputs to electric power production or
affiliation with any entity that has a
franchised service area, we seek
comment as to whether there are other
arrangements, contractual or otherwise,
that should be promptly reported to the
Commission. For example:

e What types of arrangements,
contractual or otherwise, do market-
based rate sellers enter into that could
cause a need for the Commission to
revisit the continuing basis of the grant
of market-based rate authority for such
sellers?

e What threshold of materiality, if
any, of such arrangements should be
met before such arrangements need be
reported to the Commission?

e Should marketing alliances,
brokering arrangements, tolling
agreements or other sales-oriented
arrangements be reported?

15. With respect to the form and
content of such reports, we propose that
the market-based rate seller be required

to submit a transmittal letter including
a description of the change in status and
a narrative explaining whether (and, if
so, how) this change in status reflects a
departure from the characteristics relied
upon by the Commission in originally
granting the seller market-based rate
authority, in particular whether the
change in status affects the results of
any of the prongs of the four-part test
that the Commission uses to determine
whether a public utility qualifies for
market-based rate authority (i.e.
generation market power, transmission
market power, barriers to entry, affiliate
abuse/reciprocal dealing). If the market-
based rate seller believes that a change
in status does not affect the continuing
basis of the Commission’s grant of
market-based rate authority, it should
clearly state the reasons on which it
bases this conclusion.

16. In addition to including this
reporting requirement in the
Commission’s regulations, we propose
that this reporting requirement be
incorporated into the market-based rate
tariff of each entity that is currently
authorized to make sales at market-
based rates, as well as that of all future
applicants. Market-based rate sellers
would be required to submit a
conforming provision to their market-
based rate tariffs at the time that they
file any amendment to their tariffs or (if
earlier) when they apply for continued
authorization to sell at market-based
rates (e.g., in their three-year updated
market power analysis). However, the
Commission proposes that the
obligation to report be effective at the
time that the Final Rule becomes
effective.

17. With respect to the procedures for
reporting notifications of changes in
status, the proposed rule requires that
such notifications be filed no later than
30 days after the occurrence of the
triggering event. We seek comment as to
whether this proposed time period is
appropriate.

Information Collection Statement

18. Office of Management and Budget
(OMB) regulations require OMB to
approve certain information collection
requirements imposed by agency rule.12
Comments are solicited on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of
provided burden estimates, ways to
enhance the quality, utility and clarity
of the information to be collected, and
any suggested methods for minimizing

125 CFR 1320.11 (2004).
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respondents’ burden, including the use
of automated information techniques.
19. Estimated Annual Burden: To
satisfy the reporting requirement, the
Commission expects respondents to
submit a transmittal letter including a
description of the change in status and

a narrative explaining whether (and, if
so, how) this change in status reflects a
departure from the characteristics relied
upon by the Commission in originally
granting the seller market-based rate
authority. The Commission estimates

that, on average, it will take respondents
six hours per response and that
approximately 25 percent of current
market-based rate sellers would
experience a change in status in any
given year.

: Number of Number of Number of Total annual
Data collection respondents hours responses hours
FERC-5T6 ...ttt ettt ettt 1,238 6 .20 1,486

Title: Electric Rate Schedules and
Filings, Reporting Requirement for
Changes in Status For Public Utilities
With Market-Based Rate Authority
(FERC-516).

Action: Proposed Collection.

OMB Control No.: 1902—0096.

Respondents: Businesses or other for
profit.

Frequency of Responses: On occasion.

Necessity of Information: The
proposed regulations will revise market-
based rate sellers’ reporting obligation
and are intended to ensure that rates
and terms of service offered by market-
based rate sellers remain just and
reasonable.

Internal review: The Commission has
reviewed the proposed amendment to
its regulations to establish a reporting
obligation for changes in status and has
determined that these regulations are
necessary to ensure just and reasonable
rates. These regulations, moreover,
conform to the Commission’s plan for
efficient information collection,
communication, and management
within the electric utility industry. The
Commission has assured itself, by
means of internal review, that there is
specific, objective support for the
burden estimates associated with the
information/data retention
requirements.

20. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE, Washington, DC 20426,
Attention: Michael Miller, Office of the
Executive Director, phone: (202) 502—
8415, fax: (202) 273-0873, e-mail:
michael miller@ferc.gov. Comments on
the proposed requirements of the
subject rule may also be sent to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503,
Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202) 395-4650.

Environmental Analysis

21. The Commission is required to
prepare an Environmental Assessment

or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.’3 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural or that do not
substantially change the effect of the
regulations being amended.# This
proposed rule, if finalized, is procedural
in nature and therefore falls under this
exception; consequently, no
environmental consideration would be
necessary.

Regulatory Flexibility Act Certification

22. The Regulatory Flexibility Act of
1980 (RFA)15 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities.1® The Commission is not
required to make such analyses if a rule
would not have such an effect.

23. The Commission does not believe
that the proposed amendment to our
regulations would have such an impact
on small entities. Based on past
experience, most of the sellers having
changes in status that would likely
trigger a filing under the proposed
regulations would be entities that do not
meet the RFA’s definition of a small

13 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986—1990 {30,783 (Dec. 10, 1987).

1418 CFR 380.4(a)(2)(ii) (2004).

155 U.S.C. 601-612 (2000).

16 The RFA definition of “small entity” refers to
the definition provided in the Small Business Act,
which defines a “small business concern” as a
business which is independently owned and
operated and which is not dominant in its field of
operation. 15 U.S.C. 632 (2000). The Small Business
Size Standards component of the North American
Industry Classification System defines a small
electric utility as one that, including its affiliates,
is primarily engaged in the generation,
transmission, and/or distribution of electric energy
for sale and whose total electric output for the
preceding fiscal years did not exceed 4 million
MWh. 13 CFR 121.201 (Section 22, Utilities, North
American Industry Classification System, NAICS)
(2004).

entity. Therefore, the Commission
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

Comment Procedures

24. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due November 15, 2004.
Comments must refer to Docket No.
RM04-14-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

25. Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. The Commission accepts
most standard word processing formats
and commenters may attach additional
files with supporting information in
certain other file formats. Commenters
filing electronically do not need to make
a paper filing. Commenters that are not
able to file comments electronically
must send an original and 14 copies of
their comments to: Federal Energy
Regulatory Commission, Office of the
Secretary, 888 First Street NE.,
Washington, DC 20426.

26. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

Document Availability

27.In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
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Street, NE., Room 2A, Washington, DC
20426.

28. From FERC’s Home Page on the
Internet, this information is available in
the Commission’s document
management system, eLibrary. The full
text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

29. User assistance is available for
eLibrary and the FERC’s website during
normal business hours. For assistance,
please contact FERC Online Support at
1-866—208-3676 (toll free) or 202—-502—
6652 (e-mail at
FERCOnlineSupport@FERC.gov), or the
Public Reference Room at 202-502—
8371, TTY 202-502-8659 (e-mail at
public.referenceroom@ferc.gov).

List of Subjects in 18 CFR Part 35

Electric power, Reporting and
recordkeeping requirements.

By direction of the Commission.

Magalie R. Salas,
Secretary.

In consideration of the foregoing, the
Commission proposes to amend Part 35,
Chapter I, Title 18 of the Code of
Federal Regulations, as set forth below:

PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

1. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

2.1In §35.27, paragraph (c) is added to
read as follows:

§35.27 Power sales at market-based rates.

* * * * *

(c) Reporting requirement. Any public
utility with the authority to engage in
sales for resale of electric energy in
interstate commerce at market-based
rates shall be subject to the following:

(1) As a condition of obtaining and
retaining market-based rate authority, a
public utility with market-based rate
authority must timely report to the
Commission any change in status that
would reflect a departure from the
characteristics the Commission relied
upon in granting market-based rate
authority. A change in status includes,
but is not limited to each of the
following:

(i) Ownership or control of generation
or transmission facilities or inputs to
electric power production, or

(ii) Affiliation with any entity not
disclosed in the application for market-

based rate authority that owns or
controls generation or transmission
facilities or inputs to electric power
production or affiliation with any entity
that has a franchised service area.

(2) Any change in status subject to
paragraph (c)(1) of this section must be
filed no later than 30 days after the
change in status occurs.

[FR Doc. 04-23136 Filed 10—-14—-04; 8:45 am)|]
BILLING CODE 6717-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket No. 98-170; CG Docket No; 04—
244; FCC 04-162]

Policies and Rules Governing
Interstate Pay-Per-Call and Other
Information Services Pursuant to the
Telecommunications Act of 1996;
Truth-in-Billing and Billing Format

AGENCY: Federal Communications
Commission.

ACTION: Proposed rules.

SUMMARY: In this document, the
Commission seeks comment on how
best to protect consumers and foster
legitimate businesses that offer
audiotext information services,
including those that use 900 numbers
and toll-free numbers.

DATES: Comments are due on or before
November 15, 2004 and reply comments
are due on or before November 29, 2004.
Written comments on the Paperwork
Reduction Act (PRA) proposed
information collection requirements
must be submitted by the public, Office
of Management and Budget (OMB), and
other interested parties on or before
December 14, 2004.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
Paperwork Reduction Act (PRA)
information collection requirements
contained herein should be submitted to
Judith B. Herman, Federal
Communications Commission, Room 1-
(G804, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
LaLonde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503, via the Internet
to Kristy_L. LaLonde@omb.eop.gov, or
via fax at 202—-395-5167.

FOR FURTHER INFORMATION CONTACT:
Ruth Yodaiken, of the Consumer &
Government Affairs Bureau at (202)

418-2512 (voice), or e-mail
ruth.yodaiken@fcc.gov. For additional
information concerning the PRA
information collection requirements
contained in this document, contact
Judith B. Herman at (202) 418-0214, or
via the Internet at Judith-
B.Herman@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM), adopted
July 1, 2004, and released July 16, 2004.
This Notice of Proposed Rulemaking
(NPRM), Policies and Rules Governing
Interstate Pay-Per-Call and Other
Information Services, and Toll-free
Number Usage; Truth-in-Billing and
Billing Format, CC Docket No. 98-170,
CG Docket No. 04—-244; FCC 04-162,
contains proposed information
collection requirements. It will be
submitted to the Office of Management
and Budget (OMB) for review under the
Paperwork Reduction Act (PRA). OMB,
the general public, and other federal
agencies are invited to comment on the
proposed information collection(s)
contained in these proceedings. On July
16, 2004, the Commission also released
a Memorandum Opinion and Order
(MO&O), Policies and Rules Governing
Interstate Pay-Per-Call and Other
Information Services Pursuant to the
Telecommunications Act of 1996;
Policies and Rules Implementing the
Telephone Disclosure and Dispute
Resolution Act, Florida Public Service
Commission Petition to Initiate
Rulemaking to Adopt Additional
Safeguards; Application for Review of
Advisory Ruling Regarding Directly
Dialed Calls to International
Information Services, CC Docket Nos.
96—146 and 98—-170, RM—-8783, ENF—95—
20; FCC 04-162. The full text of this
document is available on the
Commission’s Web site Electronic
Comment Filing System and for public
inspection during regular business
hours in the FCC Reference Center,
Room CY-A257, 445 12th Street, SW.,
Washington, DC 20554. To request
materials in accessible formats for
people with disabilities (Braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov, or call
the Consumer & Governmental Affairs
Bureau at (202) 418—-0530 (voice) or
(202) 418-0432 (TTY). This NPRM can
also be downloaded in Word and
Portable Document Format (PDF) at
http://www.fcc.gov/cgb/policy/
paypercall.html.

Comments filed through the ECFS can
be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
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If multiple docket or rulemaking
numbers appear in the caption of this
proceeding, however, commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, Postal Service mailing address,
and the applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “get form <your e-mail
address>.” A sample form and
directions will be sent in reply. Parties
who choose to file by paper must file an
original and four copies of each filing.
If more than one docket or rulemaking
number appears in the caption of this
proceeding, commenters must submit
two additional copies for each
additional docket or rulemaking
number. Parties who choose to file
comments on billing issues, please
reference both CG Docket No. 04-244
and CC Docket No. 98-170. Parties who
choose to file comments on any other
aspect of Policies and Rules Governing
Interstate Pay-Per-Call and Other
Information Services, and Toll-free
Number Usage, should reference only
CG Docket No. 04—244. Filings can be
sent by hand or messenger delivery, by
commercial overnight courier, or by
first-class or overnight U.S. Postal
Services mail (although we continue to
experience delays in receiving U.S.
Postal Service mail). The Commission’s
contractor, Natek, Inc., will receive
hand-delivered or messenger-delivered
paper filings for the Commission’s
Secretary at 236 Massachusetts Avenue,
NE., Suite 110, Washington, DC 20002.
The filing hours at this location are 8
a.m. to 7 p.m. All hand deliveries must
be held together with rubber bands or
fasteners. Any envelopes must be
disposed of before entering the building.
Commercial overnight mail (other than
U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East
Hampton Drive, Capitol Heights, MD
20743. U.S. Postal Service first-class
mail, Express Mail, and Priority Mail
should be addressed to 445 12th Street,
SW., Washington, DC 20554. All filings
must be addressed to the Commission’s
Secretary, Marlene H. Dortch, Office of
the Secretary, Federal Communications
Commission, 445 12th Street, SW.,
Room TW-B204, Washington, DC
20554. Parties who choose to file paper
comments also should send four paper
copies of their filings to Kelli Farmer,

Federal Communications Commission,
Room 4-C734, 445 12th Street, SW.,
Washington, DC 20554.

One copy of each filing must be sent
to the Commission’s copy contractor,
Best Copy and Printing, Inc. (BCPI), by
mail at Portals II, 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554;
by e-mail at FCC@bcpiweb.com; by
facsimile at (202) 488-5563; or by
telephone at (202) 488-5300.

Initial Paperwork Reduction Act of
1995 Analysis

This document contains proposed
information collection requirements.
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public and
the Office of Management and Budget
(OMB) to comment on the information
collections requirements contained in
this document, as required by the
Paperwork Reduction Act (PRA) of
1995, Public Law 104-13. Public and
agency comments are due December 14,
2004. Comments should address: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we seek specific comment on how we
might further reduce the information
collection burden for small business
concerns with fewer than 25 employees.

OMB Control Number: 3060-0748.

Title: Section 64.1504, Disclosure
Requirements For Information Services
Provided Through Toll-Free Numbers.

Form Number: N/A.

Type of Review: Revision of currently
approved collection.

Respondents: Business or other for-
profit entities.

Number of Respondents: 6,500.

Estimated Time per Response: 2—5
hours.

Frequency of Responses:
Occasionally; third party disclosure.

Total Annual Burden: 13,000-32,500
hours approximately.

Total Annual Cost: None.

Privacy Act Impact Assessement: No
impact(s).

Needs and Uses: The item proposes to
reexamine FCC rules in this area to

ensure that consumer protections are
adequate and are not being
circumvented. The item seeks comment
on a number of issues relating consumer
protections and the state of the existing
900-number regime, toll-free numbers,
and audiotext information services
accessed through dialing methods other
than 900 numbers. The Commission
seeks comment on whether to revise
certain recordkeeping requirements to
allow recordings of customer’s oral
verification as evidence that charges
should not be forgiven. We ask if we
need to modify our existing rules to
comport with the E-Sign Act which
should ease any existing burdens. The
item proposes to clarify that all
audiotext information services, must
either have presubscription agreements
or use charge cards for billing. We note
that parties are already required to
garner authorization for such calls.
These measures are aimed at preventing
circumvention of our rules. We believe
that any additional recordkeeping
burden as a result of these rules would
be minimal for most businesses. We
estimate that this requirement will
account for an additional 7 hours of
recordkeeping burden per company, or
an additional 10,500 hours.

OMB Control Number: 3060-0752

Title: Section 64.1510, Billing
Disclosure Requirements for Pay-Per-
Call and Other Information Services.

Form No.:N/A

Type of Review: Revision of currently
approved collection.

Respondents: Business or other for-
profit entities.

Number of Respondents: 1,946.

Estimated Time per Response: 10
hours.

Frequency of Response: Annual
reporting requirement; Third party
disclosure.

Total Annual Burden: 19,460 hours.

Total Annual Costs: None.

Privacy Act Impact Assessments: No
impact(s).

Needs and Uses: The item proposes to
reexamine FCC rules in this area to
ensure that consumer disclosures are
adequate. The item also seeks comment
on a proposal to change the display of
toll-free numbers on telephone bills to
clearly indicate the parties charging for
information services obtained through
toll-free numbers.

Synopsis
1. Toll-free Numbers

The Commission’s rules, which
implement the statute virtually
verbatim, have detailed criteria that

must be met in the limited
circumstances under which calls
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involving toll-free numbers can be used
for purchases of goods and services,
including audiotext information
services. Our rules and the statute
already require common carriers,
including small carriers, to use contracts
or tariffs to prohibit their customers
from using 800 numbers in ways that
are thought to leave consumers without
the benefit of protections against fraud.
For example, carriers must prohibit the
use of 800 numbers, or any other
numbers advertised or widely
understood to be toll-free, in a way that
the calling party is charged for
information, with limited exception.
There are exceptions for charges where
there are presubscription agreements or
use of certain credit and charge cards.
The only way to have information
charges that appear on a consumer’s
phone bill is through a presubscription
agreement which in most cases must be
in writing, include specific disclosures,
and use personal identification numbers
for access to the service. However,
despite these protections, the
Commission continues to receive
complaints in this area. In the first six
months of 2004, the Commission
received close to 5,000 complaints that
referenced toll-free numbers. We are
interested in finding out why, with
these protections, there are still
complaints in this area. For example,
are there many problems for consumers
when charge cards are used for
payment? (See 47 U.S.C. 228(c)(9); 47
CFR 64.1504(c)(2).) Do more problems
occur, for example, when the written
agreement does not require the use of a
personal identification number? See 47
U.S.C. 228(c)(8)(C) and (D); 47 CFR
64.1504(f)(1) We seek comment on
possible solutions.

a. Protection for Line Subscribers as
Well as Callers

Section 228 and our rules governing
toll-free calls explicitly protect ““the
calling party” from being charged for
information conveyed during the call
unless meeting the criteria discussed
above. (See 47 U.S.C. 228(c)(7)(C) and
(c)(8)—(9); See also 47 CFR 64.1504.) In
the 1996 Order & NPRM, the
Commission discussed the possibility of
extending the toll-free number
protections that apply to the “calling
party,” so that they also apply to the
“subscriber to the originating line.”
(1996 Order & NPRM, 11 FCC Rcd at
14753, para. 44. The calling party could
be someone other than the subscriber,
for example, a visitor to the subscriber’s
home.) We believe this proposal is still
valid today. For directly-dialed toll calls
placed without a calling card, it is the
subscriber—not necessarily the calling

party—who is assessed charges for calls
placed over that line. It would not seem
appropriate for an individual calling a
toll-free number to be protected from
incurring charges without extending the
same protection to the individual or
entity billed for the calls. We seek
comment on whether we should amend
§64.1504 of our rules explicitly to
protect the subscriber as well from the
practices that Congress has chosen to
prohibit. Would such an amendment
help to protect small businesses from
calls made by employees?

b. Use of Number Identification for
Billing Through Toll-Free Numbers

Section 228(c)(7)(A) of the 1996 Act
prohibits “the calling party being
assessed, by virtue of completing the
call [to a toll-free number], a charge for
the call.” (47 U.S.C. 228(c)(7).) In the
1996 Order & NPRM, the Commission
adopted a rule that mirrors that portion
of the § 228 and also prohibits such
conduct. (47 CFR 64.1504(c).) In order
to assess charges for directly dialed toll
calls, common carriers identify the
telephone line used to originate a toll
call and assess charges to the subscriber
to that line. The Commission generally
has held telephone subscribers
responsible for toll charges resulting
from unauthorized use of their
telephone lines. However, in the past,
the Commission has received
complaints that parties were using such
information to bill callers for services
from calls made to toll-free numbers. In
the 1996 Order & NPRM, the
Commission also tentatively concluded
that a carrier’s billing of calls dialed to
800 or other toll-free numbers on the
basis of one such technology, Automatic
Number Identification (ANI), amounted
to assessing charges on the basis of
completion of the call, and therefore
violated section 228(c)(7)(A) of the Act,
unless the call involved use of
telecommunications devices for the
deaf. (The term “ANI” refers to the
delivery of the calling party’s billing
number by a local exchange carrier to
any interconnecting carrier for billing or
routing purposes, and to the subsequent
delivery to end users. See 47 CFR
64.1600(b). See also 1996 Order &
NPRM, 11 FCC Rcd at 14754, para. 45.
Telecommunications devices for the
deaf utilize ANI to identify the
telephone subscriber to be billed. The
Commission also made a tentative
conclusion that ANI-based billing also
violates 201(b) in the 1996 Order &
NPRM. See 1996 Order & NPRM, 11 FCC
Rcd at 14754, para. 45; See also 47
U.S.C. 228(c)(7), 47 CFR 64.1504(c), and
47 U.S.C. 201(b). Section 201(b) requires
that all charges and practices for and in

connection with any common carrier
communications services be just and
reasonable) At that time, commenters
generally agreed that a carrier’s billing
of toll-free calls on the basis of ANI
violated the statute. In the interests of
collecting a more complete record to
include newer technology, we now seek
comment on whether we should
specifically prohibit billing calls dialed
to 800 or other toll-free numbers on the
basis of not just ANI, but equivalent
information, automatically provided
calling number identification. (See, e.g.,
47 CFR 64.1600(d) (charge number—
conveying similar information in a
System 7 environment).)

2. Audiotext Information Services,
Including Pay-Per-Call Services

a. Consumer Protection in General

The Commission’s rules governing
pay-per-call services are meant to be a
framework of consumer protections for
these audiotext information services.
The rules require, first, that consumers
are given appropriate information, such
as pricing, so they can make informed
decisions about services. (The
Commission rules require carriers
themselves to disclose information, and/
or to require disclosure through contract
or tariff. See 47 CFR 64.1502, 1504, and
1509. The rules require compliance with
Titles IT and IIT of TDDRA, and the
FTC’s implementing rules. See 16 CFR
308.5 (FTC’s rules relating to pay-per-
call).) Second, consumers are meant to
be able to choose to block unwanted
access to the pay-per-call services, for
free or at a reasonable cost. (47 U.S.C.
228(c)(5). See also 47 CFR 64.1508.)
And third, consumers are supposed to
be protected from losing local or long-
distance services for nonpayment of
charges for pay-per-call services. (47
U.S.C. 228(c)(4). See also 47 CFR
64.1507.) However, we are concerned
that as audiotext information services
have migrated increasingly outside the
pay-per-call setting, consumers,
including small business consumers,
have lost some of these basic
protections. Consumer disclosure
requirements for audiotext information
services only apply to services over 900
numbers, and, as above, some calls over
toll-free numbers. Similarly, alternative
dialing routes circumvent subscriber
blocking, allowing even children to
obtain access to audiotext information
services. Additionally, consumers’ calls
are sometimes rerouted without their
authorization through specialized long-
distance carriers designed to accumulate
high rates for what are advertised as free
information services. Under those
conditions, consumers can end up being
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disconnected for what are essentially
services that arguably should be covered
by pay-per-call protections. In this
rulemaking we explore several of these
areas, and seek comment on the best
way to address concerns of consumers,
without hindering legitimate businesses,
including small and new businesses.
One such example of an item outside
the standard pay-per-call application is
a phenomena known informally as
“modem hijacking.” The Commission
has received complaints about local
calls which are redirected without the
caller’s authorization through software
programs, which disconnects Internet
users’ calls and dial international
numbers often through carriers other
than those chosen by subscribers for
their long-distance calls. Sometimes
there is no way to disconnect the call
other than to unplug the telephone line.
Furthermore, the placement of a call to
an international telephone number in
situations like this does not necessarily
mean it connects through the country to
which it is assigned.

Although the FTC has addressed some
cases in this area, we seek comment on
whether additional actions are needed
from the FCC. (See, e.g., FTC v. BTV
Industries, Rik Covell, Adam Lewis,
National Communications Team, Inc.,
LO/AD Communications Corp., and
Nicholas Loader, CV-S-02—-0437-LHR—
PAL, Complaint, and Temporary
Restraining Order (D Nev. 2002)
(alleging defendant sent e-mail messages
claiming that consumers had won a
prize, and when consumers responded,
routing the calls to an adult Internet site
via a 900-number modem connection
generating high per-minute rates). In
that case, the FTC alleged that the
defendant’s practices were deceptive
and misleading by, among other things,
leading consumers to believe that the
connection to the web site was toll-free.
See, also, FTCv. Verity Int’l, Ltd., 194
F.Supp.2d 270, 276 (S.D.N.Y. 2002)
(FCC supported the FTC action in a
friend of the court brief).) We invite
commenters to offer specific proposals
consistent with our section 228
authority. We have on a case-by-case
basis looked at some parameters of
using 201(b) to review certain
relationships between carriers and
information providers in chat-line cases.
(See, e.g., Beehive v. AT&T, 17 FCC Red
11641 (2002); AT&T Corp. v. Jefferson
Telephone Co., Memorandum Opinion
and Order, 16 FCC Rcd 16130 (2001)
(Jefferson).) We seek comment on the
broader policy of what factors and
concerns we should take into account in
making decisions regarding the broad
practices and conduct in this general

area, including whether we should
consider revoking carriers’ section 214
certification for such conduct. (See 47
U.S.C. 214.) We seek comment on
whether consumers should be given
protections to allow call disconnection.

b. The 900 Number Regime

Section 228 also requires the
Commission to identify procedures that
common carriers and pay-per-call
providers, including small carriers and
providers, can use to protect against
nonpayment of legitimate charges. (47
U.S.C. 228(b)(4).) Pay-per-call providers
have recently commented that audiotext
information service providers have
moved outside the 900 number regime
because it has become a difficult
environment in which to operate. In
addition, AT&T Corp. noted that pay-
per-call providers may avoid federal
regulation by using revenue sharing
agreements and instant credit to mask
services that otherwise would be
regulated as pay-per-call.

The use of 900 numbers has dropped
dramatically in the past five years. For
example, the number of assigned 900
numbers, which peaked in 1999 with
447 distinct 900 NXX codes, had
dropped to 206 by the end of 2002.
Many of those numbers are not actually
used by end users. Many carriers
decline to provide transport or bill for
900 numbers. Further, some pay-per-call
providers claimed that carriers forgive
disputed pay-per-call charges repeatedly
for the same subscribers without
instituting 900 number blocking in
those cases. One participant expressed
concern that the health of the 900
number rules, if applicable, is crucial to
market and consumer confidence.
Clearly the Commission does not want
to direct pay-per-call providers to a
system that does not function. We seek
comment on what steps can be taken to
ensure the 900 number regime functions
properly.

One commenter noted that a practice
used in the United Kingdom requiring
pay-per-call providers to record the
customer’s voice greatly reduced
disputes over charges. We seek
comment on whether it would be
appropriate to allow carriers to accept
recordings of customer’s oral
verification that they understand and
agree to the charges as evidence that
charges should not be forgiven. We seek
comment from pay-per-call providers on
whether such items would be necessary.

c. Presubscription or Comparable
Arrangement

As noted previously, the Commission
requires services meeting the pay-per-
call definition to be accessed only

through 900 numbers, and the only
ways that audiotext information services
fall outside the pay-per-call definition,
and therefore the requirement that they
be offered only over 900 numbers, are
(1) by being directory services as
described in the statute, or (2) to have
charges assessed only after there is a
“presubscription or comparable
agreement.” (47 U.S.C. 228(i) and
(b)(5).) In the 1996 Order & NPRM, the
Commission sought comment on
refining the definition of
presubscription and comparable
agreement so that it is clear what criteria
must be met for all audiotext
information services other than
directory services to be offered over
numbers outside of the 900 prefixes,
including those services using toll-free
numbers. Rather than having the
Commission designate all prefixes as
pay-per-call prefixes to ensure
protection for consumers, the
Commission proposed to make clear
that to operate outside of 900 numbers,
all audiotext information services (other
than directory services) must either
have presubscription agreements
executed in writing or, alternatively,
require that payments be made through
direct remittance, prepaid account, or
debit, credit, charge or calling card. For
example, this proposal would apply
such protections to 500 numbers, 700
numbers, plain old telephone service
and international numbers when used to
provide audiotext information services.

We again seek comment on the
usefulness and practicality of such a
proposal. In particular, we ask whether
this proposal would be adequate to
balance the need to protect consumers,
but allow businesses to develop. In
particular, how would this proposal
effect small businesses? Are small
businesses already keeping such
records? In addition, we seek comment
on whether there is still a need for such
changes in this area given developments
in electronic commerce and related
laws, and the now-common use of third-
party verifications in telephone
transactions.

We also seek comment on whether we
need to modify our existing and
proposed rules given our obligations
under the Electronic Signatures in
Global and National Commerce Act (E-
Sign Act). (Electronic Signatures in
Global and National Commerce Act, S.
761, 106th Cong., 2d Sess. (signed into
law June 30, 2000).) Under the E-Sign
Act, a contract or business transaction
cannot be denied validity or
enforceability solely because the
contract or transaction is not in writing,
so long as the contract or transaction is
a properly authenticated electronic
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record or has been affirmed by an
electronic signature. The E-Sign Act
provides a specific framework for the
use of electronic records and signatures
and places limits on the interpretation
authority of federal and state regulatory
agencies with regard to this framework.
We seek comment on how we might
best adjust our current and proposed
requirements for presubscription or
comparable agreements to best comply
with the E-Sign Act.

3. Billing

Section 228 and our rules already
mandate certain billing practices for
pay-per-call services and 800 numbers
billed via the telephone bill. (See 47
U.S.C. 228(c)(8)(B) and (d)(4); See also
47 CFR 64.1504, 1509 and 1510.)
Telephone billing of subscribers for any
pay-per-call services must already
display any such charges “in a part of
the subscriber’s bill that is identified as
not being related to local and long
distance telephone charges,” and, at a
minimum, describe the type of service,
the amount of the charge, and the date,
time, and duration of the call. There
must also be a clearly-identified toll-free
number established for customers to call
with any questions. 47 U.S.C. 228(d)(4);
See also 47 CFR 64.1509(b) and 47 CFR
64.1510(2). For toll-free numbers used
to bill items on a telephone bill, the
number called must be listed clearly
with a disclaimer in prominent type that
neither local nor long distance service
could be disconnected for “failure to
pay disputed charges for information
services.” In addition, the Commission
has developed rules and guidelines in
the Truth-in-Billing proceeding to
ensure that all telephone billing is
readily discernable to consumers. (See
47 CFR 64.2400-2401; see also Truth-in-
Billing and Billing Format, CC Docket
No. 98-170, First Report and Order and
Further Notice of Proposed Rule
Making, 14 FCC Rcd 7492 (1999) (Truth-
in-Billing Order)). In general, charges
must be accompanied by “a brief, clear,
non-misleading, plain language
description of the service or services
rendered” that allows consumers to
“accurately assess that the services for
which they are billed correspond to
those that they requested and received,”
and that the costs “conform to their
understanding of the prices charged.”
(47 CFR 64.2401(b). See also Truth-in-
Billing Order.) The Truth-in-Billing
Order requires that telephone bills
highlight changes in or additions of new
providers, but non-recurring pay-per-
call services are specifically exempt
from that requirement. (Truth-in-Billing
and Billing Format, Order on
Reconsideration, 15 FCC Rcd 6023, at

6025, para. 5 (2000) (Truth-in-Billing
Reconsideration.))

We seek comment on whether our
existing rules governing billing
specifically for pay-per-call services and
those for charges billed through toll-free
numbers, in combination with our
Truth-in-Billing rules and guidelines,
are sufficient to address any current
billing concerns. (We note that the
Commission’s billing rules specifically
do not preempt states from adopting or
enforcing their own consistent rules. 47
CFR 64.2400(b). For example, Florida
has adopted a rule specifically aimed at
pay-per-call problems. See Policies and
Rules Implementing the Telephone
Disclosure and Dispute Resolution Act,
Florida Public Service Commission
Notice of Withdrawal of Petition to
Initiate Rulemaking, filed January 26,
2004.) We seek comment specifically on
whether we should adopt a rule stating
that charges for presubscribed audiotext
information services accessed through
toll-free numbers must be displayed
separately from local and long-distance
telephone service. How would such a
rule affect small carriers?

4. Revenue-Sharing Arrangements

The definition of pay-per-call services
found in § 228 rests on the requirement
that such calls are only those calls to
audiotext information services for
which the caller pays a per-call or per-
time-interval charge greater than or in
addition to the “charge for transmission
of the call.” Some businesses have used
revenue-sharing arrangements to offer
for-profit audiotext information services
without pay-per-call regulation. The
classic scenario is when an audiotext
information service provider does not
charge callers for the service outright,
but instead receives a commission from
a common carrier for the telephone
traffic, which might be charged at a high
rate.

In the 1996 Order & NPRM, the
Commission sought to address these
types of evasions of consumer
protections. The Commission tentatively
concluded that certain revenue-sharing
arrangements were in reality charging
for more than just transmission of the
call, even if the caller was not billed
separately for the audiotext information
service. (1996 Order & NPRM at 14756
para. 48. The Commission based its
tentative conclusion on its authority
under § 154(i), and addressed
circumvention of section 228 through
the language related to the cost of
transmission.) Specifically, the
Commission tentatively concluded that
any form of remuneration between a
carrier and audiotext information
services provider constituted per se

evidence that the charge levied actually
exceeds the charge for the transmission.

Accordingly, under this tentative
conclusion, interstate services provided
through such an arrangement would fit
within the pay-per-call definition and,
thus, be required to be offered
exclusively through 900 numbers. The
1996 Order & NPRM also notes a staff
letter which discussed several
hypothetical scenarios in which
revenue-sharing arrangements were
used essentially to mask audiotext
information services from pay-per-call
regulation. In the Marlowe Letter, the
staff’s opinion was that such scenarios
would violate both sectiion 228 and
section 201(b). (Letter from John Muleta,
Chief of the Common Carrier
Enforcement Bureau at that time, to
Ronald Marlowe, 10 FCC Rcd 10945, DA
95-1905 (September 1, 1995) (Marlowe
Letter). See 47 U.S.C. 201(b). Section
201(b) requires all charges and practices
for and in connection with any common
carrier communications services be just
and reasonable.)

In 2001, the Commission determined
that the existence of a revenue-sharing
arrangement between a common carrier
and a chat-line service alone did not
demonstrate that a carrier’s conduct was
unjust and unreasonable under section
201(b). (Jefferson., 16 FCC Rcd at 16136,
para. 13. (2001) (overruling Marlowe to
the extent that it was not consistent
with the conclusions in the Order). See
also Beehive; Jefferson; AT&T Corp. v.
Frontier Communications of Mt.
Pulaski, Inc., 17 FCC Red 4041 (2002)
(follows Jefferson), AT&T v. Atlas
Telephone Co. and Total
Telecommunications Services, Inc., 16
FCC Rcd 5726 (2001), aff’d in part and
remanded sub nom, AT&T Corp. v.
F.C.C., 317 F.3d 227 (DC Cir. 2003);
dismissed, Atlas Telephone Co.v. AT&T
Corp., File No. E-97-03, Order, 18 FCC
Rcd 11533.) Although the Commission
noted in Jefferson that it was not
addressing the application of section
228 to such a situation, the decision
calls into question our basis for our
prior tentative conclusion in the 1996
Order & NPRM. (Jefferson, 16 FCC Rcd
at 16133 n.18.) Thus, we no longer reach
that tentative conclusion here. Instead,
we invite commenters, including small
carriers and small audiotext information
service providers, to address the issue of
revenue-sharing arrangements in light of
the Jefferson decision. Parties should
discuss whether it is possible or
appropriate to find that any revenue-
sharing arrangements do not comply
with section 228 even if such
arrangements would not violate 201(b).
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5. New and Evolving Services

a. Definition of Exempted Directory
Services

Section 228 exempts ‘““directory
services” from the definition of pay-per-
call. In the TDDRA R&O implementing
section 228, commenters asked the
Commission to interpret the definition
of “directory services” to include only
“basic” directory services. The
Commission noted that a common
carrier also operating as a provider of
audiotext information services ‘“‘cannot
shield its information services from pay-
per-call regulation by offering them
through a directory services number.” In
2003, some commenters stated that
ambiguities in this area persist. They
asked that the Commission “clarify”
that enhanced directory services were
exempt from pay-per-call.

Examples of such services mentioned
in the comments to CC Docket No. 96—
146 include such things as a service that
allows subscribers to access directory
listings by category, and then obtain
additional information about the listing,
upload personal contacts into a private
database, and use a live operator to
access their own personal data. Another
service allows wireless subscribers to
store personal address books on a
network server and have voice-activated
access to data with news, receive wake-
up calls and get travel information “at
no additional charge.” Another
proposed service would add more
content such as information about the
weather, and have partnerships with
businesses to allow for such
connections as transferring customers to
places for ticket purchases.

In other proceedings, the Commission
has already been presented with
questions about the offering of directory
services that are more than “‘traditional”
operator provision of local telephone
numbering. In the N11 numbering
proceeding, some commenters had
argued that Local Exchange Carrier
(LEC) use of the 411 number should be
restricted to the provision of
“traditional”” directory services,
meaning operator provision of local
telephone numbers. (The Use of N11
Code and Other Abbreviated Dialing
Arrangements, CC Docket No. 92—-105,
First Report and Order and Further
Notice of Proposed Rulemaking, 12 FCC
Red 5572, 5600, para. 48 (N11 First
Report and Order).) The Commission
declined to do so at that time, and
instead concluded that a LEC could
offer enhanced services using a 411
code, or any other N11 code, only if that
LEC offered access to the code on a
reasonable, nondiscriminatory basis to
competing enhanced services providers.

In January 2002, the Commission
released a Notice of Proposed
Rulemaking in a related proceeding
specifically asking whether allowing
enhanced directory assistance to be
available through presubscribed 411
would be consistent with Commission
rules regarding pay-per-call and related
services. (Provision of Directory Listing
Information Under the Communications
Act of 1934, as Amended, CC Docket
No. 99-273; The Use of N11 Codes and
Other Abbreviated Dialing
Arrangements, CC Docket No. 92-105;
Administration of the North American
Numbering Plan, CC Docket No. 92-237,
Notice of Proposed Rulemaking, 17 FCC
Rcd 1164, 1183, para. 37 (FCC 01-384)
(N11 NPBRM).) We seek comment on the
narrow question of how to further
define “directory services” that are
specifically exempt from the consumer
protections of pay-per-call, regardless of
whether any presubscription or
comparable agreement exists.

b. Data Services

At least two commenters in 2003,
claimed that data services are exempt
from regulation under section 228 and
another has suggested that uncertainty
in this area might fluster development
of nascent industries. However, section
228 has several provisions that allude to
data services being pay-per-call services.
First, section 228(f)(3) required the
Commission to review the “‘extension of
regulation under [section 228] with
respect to persons that provide, for a
per-call charge, data services that are
not pay-per-call services.” In the First
TDDRA Order, the Commission noted
that the statutory definition of pay-per-
call includes “data information
services,” but it did not find a need to
warrant extension of regulation of
section 228 outside pay-per-call data
services. In addition, section 228(c)(8)
provides an exception to the criteria for
written agreements for “any purchase of
goods or of services that are not
information services.” We seek
comment on whether further
clarification is needed on this topic of
what data services fit within the pay-
per-call definition. We seek specific
comments on items that might be of
significant concern for consumers and
for developing businesses, including
small businesses.

Initial Regulatory Flexibility Analysis
(IRFA)

Initial Regulatory Flexibility Analysis
(IRFA), as required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), the Commission has prepared
this present Initial Regulatory
Flexibility Analysis (IRFA) of the

possible significant economic impact on
a substantial number of small entities by
the policies and rules proposed in this
Notice of Proposed Rulemaking and
Memorandum Opinion and Order
(NPRM). (See 5 U.S.C. 603. The RFA,
see 5 U.S.C. 601-612, has been amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), Public Law Number. 104—
121, Title I, 110 Statute 857 (1996).)
Written public comments are requested
on this IRFA. Comments must be
identified as responses to the IRFA and
must be filed by the deadline for
comments on the NPRM provided above
in the Comment Filing Procedures
section paragraph 45. The Commission
will send a copy of the NPRM, including
this IRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration (SBA). In addition, the
NPRM and IRFA (or summaries thereof)
will be published in the Federal
Register.

Need for, and Objectives of, the
Proposed Rules

The Commission has rules to afford
consumers protection from deceptive
practices associated with the provision
of audiotext information services, and
the use of toll-free numbers. In 1996, the
Commission issued a Notice of
Proposed Rulemaking (NPRM)
proposing rules which were intended to
address potential circumvention of the
regulations. Later, in March of 2003, the
Commission issued a Public Notice
seeking to refresh the record in the
proceeding. In this NPRM, the
Commission initiates a new proceeding
to review the effectiveness of our rules
governing pay-per-call services, related
audiotext information services, and toll-
free numbers. The Commission seeks
comment on the state of the 900-number
regime regulating pay-per-call services,
the effectiveness of consumer
protections relating to toll-free numbers,
and to those audiotext information
services accessed through dialing
methods other than 900 numbers. We
are interested in learning the extent to
which consumer protections have been
circumvented, and what steps we might
take to protect consumers, including
small business consumers, from such
practices. In addition, we seek comment
on changes in technology that warrant
re-examination and clarification of these
rules.

Legal Basis

The legal basis for any action that may
be taken pursuant to this NPRM is
contained in sections 1—4, 201(b), 228,
and 303(r) of the Communications Act
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of 1934, as amended, 47 U.S.C. 151-154,
201(b), 228, and 303(x).

Description and Estimate of the Number
of Small Entities To Which the
Proposed Rules Will Apply

The RFA directs agencies to provide
a description of, and where feasible, an
estimate of the number of small entities
that may be affected by the proposed
rules and policies, if adopted. The RFA
generally defines the term “small
entity”’ as having the same meaning as
the terms “small business,” “small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

Small entities potentially affected by
the policies and rules proposed herein
include organizations, governmental
jurisdictions, providers of audiotext
information services, and providers of
telecommunications and other services,
including both wired and wireless
services, such as operator service
providers, prepaid calling card
providers, and other toll carriers.

Small Businesses. Nationwide, there
are approximately 22.4 million small
businesses, according to SBA data.

Small Organizations. A small
organization is generally “any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” Nationwide,
there are approximately 1.6 million
small organizations. Small
Governmental Jurisdictions. The term
“small governmental jurisdiction” is
defined as “governments of cities,
counties, towns, townships, villages,
school districts, or special districts, with
a population of less than fifty
thousand.” As of 1997, there were
approximately 87,453 government
jurisdictions in the United States. This
number includes 39,044 county
governments, municipalities, and
townships, of which 37,546 have
populations of fewer than 50,000 and
1,498 have populations of 50,000 or
more. Thus, we estimate the number of
small governmental jurisdictions overall
to be up to 85,955.

Providers of audiotext information
services. While the Commission’s rules
directly apply to common carriers that
transmit and bill subscribers for
information services, other companies
actually providing the information
services might be indirectly affected.
For example, audiotext information

service providers that have used toll-
free numbers to provide information
services will be affected by the proposed
limitations involving the use of toll-free
numbers and mandatory written
presubscription. These companies may
experience an adverse economic impact
in that they will have to change the
manner in which they provide services
to secure billing.

The Commission has only limited
unverifiable information to predict
either the total number of audiotext
information service providers, or the
percentage of providers that qualify as
small entities. Audiotext Information
Service providers are not subject to
federal licensing or reporting
requirements. In 1996, staff had been
able to obtain from industry sources
only an informal estimate that the total
number of these entities operating,
which at that time was noted as
probably somewhere between 10,000
and 20,000 total operating entities.
Although the Commission asked for
comment as to the number of small
businesses that would have been
affected by regulations proposed in this
area in 1996, the Commission received
no data in comments. Even assuming
that this rough estimate is correct, we
cannot, with certainty identify what
portion of such providers might be
providing services in a manner that
would subject them to the proposed
regulations governing toll-free numbers
and presubscription agreements, or
predict what portion of all such
providers are small businesses. We
invite parties commenting on this IRFA
to provide information as to the number
of small businesses that would be
affected by our proposed regulations
and to identify alternatives that would
reduce the burden on these entities
while still ensuring that consumers are
protected adequately.

All Other Information Services. “This
industry comprises establishments
primarily engaged in providing other
information services (except new
syndicates and libraries and archives).”
We note that, in our Notice, we have
described activities such as email,
online gaming, web browsing, video
conferencing, instant messaging, and
other, similar Internet Protocol-enabled
services. The SBA has developed a
small business size standard for this
category; that size standard is $6 million
or less in average annual receipts.
According to United States Bureau of
the Census (the Census Bureau) data for
1997, there were 195 firms in this
category that operated for the entire
year. Of these, 172 had annual receipts
of under $5 million, and an additional
nine firms had receipts of between $5

million and $9,999,999. Consequently,
we estimate that the majority of these
firms are small entities that may be
affected by our action.

Providers of Telecommunications and
Other Services. We have included small
incumbent local exchange carriers
(LEGCs) in this present RFA analysis. As
noted above, a “small business” under
the RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and ‘‘is not dominant in its
field of operation.” The SBA’s Office of
Advocacy contends that, for RFA
purposes, small incumbent LECs are not
dominant in their field of operation
because any such dominance is not
“national” in scope. We have therefore
included small incumbent LECs in this
RFA analysis, although we emphasize
that this RFA action has no effect on
Commission analyses and
determinations in other, non-RFA
contexts.

Total Number of Telephone
Companies Affected. The Census
Bureau reports that, at the end of 1997,
there were 6,239 firms engaged in
providing telephone services, as defined
therein. This number contains a variety
of different categories of carriers,
including local exchange carriers,
interexchange carriers, competitive
access providers, mobile service
carriers, operator service providers, pay
telephone operators, personal
communications service (PCS)
providers, covered small mobile radio
(SMR) providers, and resellers. It seems
certain that some of those 6,239
telephone service firms may not qualify
as small entities because they are not
“independently owned and operated.”
For example, a PCS provider that is
affiliated with an interexchange carrier
having more than 1,500 employees
would not meet the definition of a small
business. It seems reasonable to
conclude, therefore, that 6,239 or fewer
telephone service firms are small entity
telephone service firms that may be
affected by the policies and rules
proposed in this NPRM.

Wired Telecommunications Carriers.
The SBA has developed a small
business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees.

According to Census Bureau data for
1997, there were 2,225 firms in this
category, total, that operated for the
entire year. Of this total, 2,201 firms had
employment of 999 or fewer employees,
and an additional 24 firms had
employment of 1,000 employees or
more. Thus, under this size standard,
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the great majority of firms can be
considered small.

Incumbent LECs. Neither the
Commission nor the SBA has developed
a small business size standard
specifically for incumbent LECs. The
appropriate size standard under SBA
rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 1,337
carriers have reported that they are
engaged in the provision of incumbent
local exchange services. Of these 1,337
carriers, an estimated 1,032 have 1,500
or fewer employees and 305 have more
than 1,500 employees. Consequently,
the Commission estimates that most
providers of incumbent local exchange
service are small businesses that may be
affected by our proposed policies and
actions.

Competitive LECs, Competitive Access
Providers (CAPs), and “Other Local
Service Providers.” Neither the
Commission nor the SBA has developed
a small business size standard
specifically for these service providers.
The appropriate size standard under
SBA rules is for the category Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 609
carriers have reported that they are
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
services. Of these 609 carriers, an
estimated 458 have 1,500 or fewer
employees and 151 have more than
1,500 employees. In addition, 35
carriers have reported that they are
“Other Local Service Providers.” Of the
35, an estimated 34 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
and “Other Local Service Providers” are
small entities that may be affected by
our proposed policies and actions.

Local Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 133
carriers have reported that they are
engaged in the provision of local resale
services. Of these, an estimated 127
have 1,500 or fewer employees and six
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of local
resellers are small entities that may be

affected by our proposed policies and
actions.

Interexchange Carriers. Neither the
Commission nor the SBA has developed
a small business size standard
specifically for providers of
interexchange services. The appropriate
size standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 261 carriers have
reported that they are engaged in the
provision of interexchange service. Of
these, an estimated 223 have 1,500 or
fewer employees and 38 have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of interexchange carriers are small
entities that may be affected by our
proposed policies and actions.

Operator Service Provider (OSP).
Neither the Commission nor the SBA
has developed a small business size
standard specifically for operator
service providers. The appropriate size
standard under SBA rules is for the
category Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 23 carriers have
reported that they are engaged in the
provision of operator services. Of these,
an estimated 22 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that the majority
of OSPs are small entities that may be
affected by our proposed policies and
actions.

Prepaid Calling Card Providers.
Neither the Commission nor the SBA
has developed a small business size
standard specifically for prepaid calling
card providers. The appropriate size
standard under SBA rules is for the
category Telecommunications Resellers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees. According to Commission
data, 37 carriers have reported that they
are engaged in the provision of prepaid
calling cards. Of these, an estimated 36
have 1,500 or fewer employees and one
has more than 1,500 employees.
Consequently, the Commission
estimates that the majority of prepaid
calling card providers are small entities
that may be affected by our proposed
policies and actions.

Other Toll Carriers. Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to “Other Toll
Carriers.” This category includes toll
carriers that do not fall within the
categories of interexchange carriers,

OSPs, prepaid calling card providers,
satellite service carriers, or toll resellers.
The closest applicable size standard
under SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission’s data, 42
companies reported that their primary
telecommunications service activity was
the provision of payphone services. Of
these 42 companies, an estimated 37
have 1,500 or fewer employees and five
have more than 1,500 employees.
Consequently, the Commission
estimates that most “‘Other Toll
Carriers” are small entities that may be
affected by our proposed policies and
actions.

Wireless Service Providers. The SBA
has developed a small business size
standard for wireless firms within the
two broad economic census categories
of Paging and Cellular and Other
Wireless Telecommunications. Under
both SBA categories, a wireless business
is small if it has 1,500 or fewer
employees. For the census category of
Paging, Census Bureau data for 1997,
show that there were 1,320 firms in this
category, total, that operated for the
entire year. Of this total, 1,303 firms had
employment of 999 or fewer employees,
and an additional 17 firms had
employment of 1,000 employees or
more. Thus, under this category and
associated small business size standard,
the great majority of firms can be
considered small. For the census
category Cellular and Other Wireless
Telecommunications, Census Bureau
data for 1997, show that there were 977
firms in this category, total, that
operated for the entire year.

Of this total, 965 firms had
employment of 999 or fewer employees,
and an additional 12 firms had
employment of 1,000 employees or
more. Thus, under this second category
and size standard, the great majority of
firms can, again, be considered small.
Narrowband Personal Communications
Services. The Commission held an
auction for Narrowband PCS licenses
that commenced on July 25, 1994, and
closed on July 29, 1994. A second
auction commenced on October 26,
1994, and closed on November 8, 1994.
For purposes of the first two
Narrowband PCS auctions, ‘“‘small
businesses” were entities with average
gross revenues for the prior three
calendar years of $40 million or less.
Through these auctions, the
Commission awarded a total of 41
licenses, 11 of which were obtained by
four small businesses. To ensure
meaningful participation by small
business entities in future auctions, the
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Commission adopted a two-tiered small
business size standard in the
Narrowband PCS Second Report and
Order. A “small business” is an entity
that, together with affiliates and
controlling interests, has average gross
revenues for the three preceding years of
not more than $40 million. A “very
small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $15 million. The SBA has
approved these small business size
standards. A third auction commenced
on October 3, 2001 and closed on
October 16, 2001. Here, five bidders
won 317 (Metropolitan Trading Areas
and nationwide) licenses. Three of these
claimed status as a small or very small
entity and won 311 licenses.

Common Carrier Paging. The SBA has
developed a small business size
standard for wireless firms within the
broad economic census categories of
Cellular and Other Wireless
Telecommunications. Under this SBA
category, a wireless business is small if
it has 1,500 or fewer employees. For the
census category of Paging, Census
Bureau data for 1997, show that there
were 1,320 firms in this category, total,
that operated for the entire year. Of this
total, 1,303 firms had employment of
999 or fewer employees, and an
additional 17 firms had employment of
1,000 employees or more. Thus, under
this category and associated small
business size standard, the great
majority of firms can be considered
small.

In the Paging Second Report and
Order, the Commission adopted a size
standard for “small businesses” for
purposes of determining their eligibility
for special provisions such as bidding
credits and installment payments. A
small business is an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $15 million for the
preceding three years. The SBA has
approved this definition. An auction of
Metropolitan Economic Area (MEA)
licenses commenced on February 24,
2000, and closed on March 2, 2000. Of
the 2,499 licenses auctioned, 985 were
sold. Fifty-seven companies claiming
small business status won 440 licenses.
An auction of MEA and Economic Area
(EA) licenses commenced on October
30, 2001, and closed on December 5,
2001. Of the 15,514 licenses auctioned,
5,323 were sold. One hundred thirty-
two companies claiming small business
status purchased 3,724 licenses. A third
auction, consisting of 8,874 licenses in
each of 175 EAs and 1,328 licenses in
all but three of the 51 MEAs

commenced on May 13, 2003, and
closed on May 28, 2003. Seventy-seven
bidders claiming small or very small
business status won 2,093 licenses.
Currently, there are approximately
74,000 Common Carrier Paging licenses.
According to the most recent Trends in
Telephone Service, 608 private and
common carriers reported that they
were engaged in the provision of either
paging or “other mobile” services. Of
these, we estimate that 589 are small,
under the SBA-approved small business
size standard. We estimate that the
majority of common carrier paging
providers would qualify as small
entities under the SBA definition.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

There are several compliance
requirements addressed in this item.
One, carriers are responsible for
assuring that toll-free numbers, when
they appear on a telephone bill, must
appear in a separate section of the bill
in order to make it easier for consumers
to understand charges that stem from
calls to toll-free numbers. Carriers are
already required to separate out a
variety of calls, e.g. local versus long
distance; therefore, we do not expect
this compliance requirement to be
particularly burdensome for carriers,
even small carriers.

This is not a new requirement, just a
clarification of an existing one. Two, in
order to operate outside 900 numbers,
all audiotext information services—not
only those using toll-free numbers—
must be provided pursuant to a written
(or the electronic equivalent)
presubscription agreement or made
through payments involving direct
remittance, prepaid account, or debit,
credit, charge, or calling cards. These
proposed policies and rules are
designed to clarify the existing
requirement that the presubscription or
comparable agreement be in writing or
make use of one of the payment
methods discussed above. As such, any
proposed policy or rule changes do not
constitute an additional compliance
burden.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternative Considered

The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in reaching its proposed
approach, which may include the
following four alternatives (among
others): “(1) The establishment of
differing compliance or reporting
requirements or timetables that take into

account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.”
Commenters, in 2003, noted that
audiotext service providers found the
900 number regime has become a
difficult environment in which to
operate a business. Some businesses
complained that charges for audiotext
information services were dropped from
carriers’ bills. In order to address this
concern we are considering allowing
carriers to accept recordings of customer
oral verifications as evidence that
charges through 900 numbers should
not be removed from the telephone bill.
These verifications would indicate that
the customer understood and agreed to
the 900 number charges. We expect this
alternative to assist small businesses,
both carriers and audiotext information
service providers, by facilitating billing
on a telephone bill as opposed to a
credit card or other such means. We
note in the primary item that disputes
over such charges were greatly reduced
once oral verification was implemented
in another country.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

Federal Trade Commission (FTC)
regulations pursuant to the Telephone
Disclosure and Dispute Resolution Act
(TDDRA), prescribe federal standards
governing some audiotext information
service providers and all entities,
including common carriers, which bill
and collect for interstate information
services. The FTC has noted that the
expansion of the definition of covered
services under its governing statutes
from Titles IT and IIT of TDDRA, does
not have any effect upon the main
definition of pay-per-call services under
Title I of TDDRA, codified as section
228. The FTC initiated a proceeding in
this area in 1998, but at this time it has
not issued final conclusions.

Ordering Clauses

Accordingly, pursuant to the
authority contained in sections 1-4,
201(b), 228 and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151-154, 201(b),
228 and 303(r); and 47 CFR 64.1501—
1515 of the Commission’s rules, this
Notice of Proposed Rulemaking is
adopted.

The Commission’s Consumer &
Governmental Affairs Bureau, Reference
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Information Center, shall send a copy of
this Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04-23192 Filed 10-14—04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76

[CS Docket No. 95-184; MM Docket No. 92—
260; FCC 04-228]

Telecommunications Services Inside
Wiring, Customer Premises Equipment
and Implementation of the Cable
Television Consumer Protection and
Competition Act of 1992: Cable Home
Wiring

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document, the
Commission addresses an amendment
to a Note in its rules to include wiring
behind sheet rock as an example, along
with wiring located behind brick, metal
conduit or cinder blocks, as wiring
considered to be “physically
inaccessible” as that term is used
regarding the Commission’s cable
television inside wiring rules. The
consequence of that conclusion is to
move the point at which a competing
multichannel video programming
distributor (“MVPD”’) can gain access to
wiring located behind sheet rock closer
to the incumbent cable operator’s
junction box, thereby facilitating
competition between MVPD providers
to serve an MDU. The Court of Appeals
found that the Commission offered no
reasoned basis for the amendment to
add sheet rock and remanded the case
back to the Commission for further
consideration. This document seeks
additional comment from interested
parties regarding the Commission’s
conclusion that cable wiring located
behind sheet rock is “physically
inaccessible” as that term is used in our
rules.

DATES: Comments are due November 15,
2004 and reply comments are due
December 6, 2004.

ADDRESSES: Federal Communications
Commission, 445 12th Street, SW.,
Washington, DC 20554. See

Supplementary Information for filing
instructions.

FOR FURTHER INFORMATION CONTACT:
Karen A. Kosar, Media Bureau at (202)
418-1053 or via internet at
karen.kosar@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Further
Notice of Proposed Rule Making
(FNPRM), CS Docket No. 95-184 and
MM Docket No. 92-260, adopted
September 22, 2004 and released
September 29, 2004. The full text is
available for inspection and copying
during normal business hours in the
FCC Reference Center, Federal
Communications Commission, 445 12th
Street, SW, CY-A267, Washington, DC
20554. Persons with disabilities who
need assistance in the FCC Reference
center may contact Bill Cline at (202)
418-0267 (voice), (202) 418-7365
(TTY), or bcline@fcc.gov. Documents are
also available from the Commission’s
Electronic Comment Filing System.
Documents are available electronically
in ASCII, Word 97, and Adobe Acrobat.
Copies of documents also may be
obtained from Best Copy and Printing,
Inc., Portals II, 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone (202) 488-5300 or (800) 378—
3160, e-mail fcc@bcpiweb.com, or via its
Web site http:// www.bcpiweb.com. To
request materials in accessible formats
for people with disabilities (Braille,
large print, electronic files, audio
format), send an e-mail to
feec504@fcc.gov or call consumer and
Governmental Affairs Bureau at 202—
418-0531 (voice), 202—418-7365 (TTY).
1. This Further Notice of Proposed
Rule Making (FNPRM) is issued in
response to a decision issued by the
United States Court of Appeals for the
District of Columbia Circuit regarding
amendment of the Commission’s cable
television inside wiring rules. In the
First Order on Reconsideration and
Second Report and Order in the
proceeding, the Commission, in part,
modified its rules to provide that home
run wiring located behind sheet rock is
considered to be physically inaccessible
for purposes of determining the
demarcation point between home wiring
and home run wiring. At issue in the
Appeals Court decision is the
Commission’s amendment of the Note to
§ 76.5(mm)(4) of the Commission’s rules
to indicate that wiring embedded in
sheet rock would be considered
physically inaccessible. Prior to its
Reconsideration Order and amendment
of the Note to § 76.5(mm)(4), the
Commission determined under its
definition of “physically inaccessible,”
for example, that wiring embedded in

brick, metal conduit or cinder blocks
would likely be physically inaccessible;
wiring simply enclosed within hallway
molding would not. By expanding the
Note to § 76.5(mm)(4) to include sheet
rock in its Reconsideration Order, the
Court of Appeals found that the
Commission offered no reasoned basis
for the amendment and remanded the
case to the Commission for further
consideration.

2. In response to the Court’s decision,
the FNPRM seeks additional comment
on whether accessing inside wiring
behind sheet rock (1) will involve
significant modification of or damage to
preexisting structural elements and (2)
will add significantly to the difficulty
and cost of wiring an MDU. The FNPRM
seeks comment as to whether our
conclusions in general as stated in the
Reconsideration Order with regard to
§ 76.5(mm)(4) of the rules and the
applicable Note are correct. In addition,
the FNPRM seeks comment as to
whether there is an additional or more
appropriate standard that would
support the amendment of our rule in
light of the Court’s remand. The FNPRM
also seeks comment as to whether any
specific language changes or
eliminations should be made to our
rule.

I. Procedural Matters

A. Initial Regulatory Flexibility Analysis

3. As required by the Regulatory
Flexibility Act, the Commission has
prepared an Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
a substantial number of small entities of
the proposals addressed in this
document. The IRFA is set forth in the
below. Written public comments are
requested on the IRFA. These comments
must be filed in accordance with the
same filing deadlines for comments on
the FNPRM, and they should have a
separate and distinct heading
designating them as responses to the
IRFA.

B. Paperwork Reduction Act

4. This FNPRM does not contain
proposed information collections
subject to the Paperwork Reduction Act
of 1995 (“PRA”), Public Law 104-13. In
addition, therefore, it does not contain
any new or modified “information
collection burden for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).
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C. Ex Parte Rules—Permit-but-Disclose

5. This is a permit-but-disclose notice
and comment rulemaking proceeding.
Ex parte presentations are permitted,
except during the Sunshine Agenda
period, provided that they are disclosed
as provided in the Commission’s rules.
See generally 47 CFR 1.1202, 1.1203,
and 1.1206.

D. Comment Information

6. Pursuant to §§1.415 and 1.419 of
the Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments on or before November 15,
2004 and reply comments on or before
December 6, 2004. Comments may be
filed using the Commission’s Electronic
Comment Filing System (ECFS) or by
filing paper copies. See Electronic Filing
of Documents in Rulemaking
Proceedings, 63 Fed. Reg. 24121 (1998).

7. Comments filed through the ECFS
can be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of this
proceeding, however, commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing instructions
for e-mail comments, commenters
should send an e-mail to ecfs@fcc.gov,
and should include the following words
in the body of the message, “‘get form
<your e-mail address>.”” A sample form
and directions will be sent in reply.
Parties who choose to file by paper must
file an original and four copies of each
filing. If more than one docket or
rulemaking number appears in the
caption of this proceeding, commenters
must submit two additional copies for
each additional docket or rulemaking
number. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail). The Commission’s contractor,
Natek, Inc., will receive hand-delivered
or messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC, 20002. The filing
hours at this location are 8 a.m. to 7
p-m. All hand deliveries must be held
together with rubber bands or fasteners.

Any envelopes must be disposed of
before entering the building.
Commercial overnight mail (other than
U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East
Hampton Drive, Capitol Heights, MD
20743. U.S. Postal Service first-class
mail, Express Mail, and Priority Mail
should be addressed to 445 12th Street,
SW., Washington, DC, 20554. All filings
must be addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

8. Parties also must serve either one
copy of each filing via e-mail or two
paper copies to Best Copy and Printing,
Inc., Portals II, 445 12th Street, SW.,
Room CY-B402, Washington, DC,
20554, telephone (202) 488-5300 or
(800) 378-3160, e-mail
fec@bepiweb.com, or via its Web site at
http://www.bcpiweb.com. In addition,
parties should serve one copy of each
filing via e-mail or one paper copy to
Karen Kosar, Media Bureau, 445 12th
Street, SW., 4-C453, Washington, DC,
20554. Washington, DC, 20554.

IL. Initial Regulatory Flexibility
Analysis

9. As required by the Regulatory
Flexibility Act of 1980, as amended
(“RFA”), the Commission has prepared
this Initial Regulatory Flexibility
Analysis (“IRFA”) of the possible
significant economic impact on small
entities by the policies and rules
addressed in the Further Notice of
Proposed Rulemaking (“FNPRM”).
Written comments are requested on this
IRFA. Comments must be identified as
responses to the IRFA and must be filed
in accordance with the same filing
deadlines for comments on the FNPRM.

A. Need for and Objectives of the
Further Notice of Proposed Rulemaking

10. This FNPRM is initiated in
response to a decision issued by the
United States Court of Appeals for the
District of Columbia regarding
amendment of the Commission’s cable
television inside wiring rules. In its
First Order on Reconsideration and
Second Report and Order in this
proceeding, the Commission modified
its rules to provide that home run
wiring located behind sheet rock is
considered to be physically inaccessible
for purposes of determining the
demarcation point between home wiring
and home run wiring in multiple
dwelling units (“MDUs”). Specifically,
the Commission amended the Note to
§ 76.5(mm)(4) of the rules to include
wiring behind sheet rock as an example,
along with wiring located behind brick,
metal conduit or cinder blocks, as
wiring considered to be “physically

inaccessible” as that term is used in

§ 76.5(mm)(4) of the rules and the
appended Note. The consequence of
that conclusion is to move the point at
which a competing multichannel video
programming distributor (“MVPD”’) can
gain access to wiring located behind
sheet rock closer to the incumbent cable
operator’s junction box, thereby
facilitating competition between MVPD
providers to serve an MDU. The Court
of Appeals found that the Commission
offered no reasoned basis for the
amendment to add sheet rock as an
example of material to be considered as
a “‘preexisting structural element” in
defining physical inaccessibility and
remanded the case to the Commission
for further consideration.

B. Description and Estimate of the
Number of Small Entities Impacted

11. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules and policies, if
adopted. The RFA generally defines the
term ‘‘small entity”” as having the same
meaning as the terms “small business,”
“small organization,”” and “small
governmental jurisdiction.” In addition,
the term ‘““small business” has the same
meaning as the term ““small business
concern” under the Small Business Act.
A “small business concern” is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
SBA.

12. Cable and Other Program
Distribution. This category includes
cable systems operators, closed circuit
television services, direct broadcast
satellite services, multipoint
distribution systems, satellite master
antenna systems, and subscription
television services. The SBA has
developed a small business size
standard for this census category, which
includes all such companies generating
$12.5 million or less in revenue
annually. According to Census Bureau
data for 1997, there were a total of 1,311
firms in this category, total, that had
operated for the entire year. Of this
total, 1,180 firms had annual receipts of
under $10 million and an additional 52
firms had receipts of $10 million or
more but less than $25 million.
Consequently, the Commission
estimates that the majority of providers
in this service category are small
businesses that may be affected by the
rules and policies involved herein.

13. Cable System Operators (Rate
Regulation Standard). The Commission
has developed its own small business



Federal Register/Vol. 69, No. 199/Friday, October 15, 2004 /Proposed Rules

61195

size standard for cable system operators,
for purposes of rate regulation. Under
the Commission’s rules, a “small cable
company’’ is one serving fewer than
400,000 subscribers nationwide. The
most recent estimates indicate that there
were 1,439 cable operators who
qualified as small cable system
operators at the end of 1995. Since then,
some of those companies may have
grown to serve over 400,000 subscribers,
and others may have been involved in
transactions that caused them to be
combined with other cable operators.
Consequently, the Commission
estimates that there are now fewer than
1,439 small entity cable system
operators that may be affected by the
rules and policies involved herein.

14. Cable System Operators (Telecom
Act Standard). The Communications
Act of 1934, as amended, also contains
a size standard for small cable system
operators, which is “a cable operator
that, directly or through an affiliate,
serves in the aggregate fewer than 1
percent of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual
revenues in the aggregate exceed
$250,000,000.” The Commission has
determined that there are 67,700,000
subscribers in the United States.
Therefore, an operator serving fewer
than 677,000 subscribers shall be
deemed a small operator, if its annual
revenues, when combined with the total
annual revenues of all its affiliates, do
not exceed $250 million in the
aggregate. Based on the available data,
the Commission estimates that the
number of cable operators serving
677,000 subscribers or fewer, totals
1,450. The Commission neither requests
nor collects information on whether
cable system operators are affiliated
with entities whose gross annual
revenues exceed $250 million, and
therefore are unable, at this time, to
estimate more accurately the number of
cable system operators that would
qualify as small cable operators under
the size standard contained in the
Communications Act of 1934.

15. Cable Television Relay Service.
This service includes transmitters
generally used to relay cable
programming within cable television
system distribution systems. The SBA
has defined a small business size
standard for Cable and other Program
Distribution, consisting of all such
companies having annual receipts of no
more than $12.5 million. According to
Census Bureau data for 1997, there were
1,311 firms in the industry category
Cable and Other Program Distribution,
total, that operated for the entire year.
Of this total, 1,180 firms had annual

receipts of $10 million or less, and an
additional 52 firms had receipts of $10
million or more but less than $25
million. Thus, under this standard, we
estimate that the majority of providers
in this service category are small
businesses that may be affected by the
rules and policies involved herein.

16. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications. The auction of the
986 Local Multipoint Distribution
Service (LMDS) licenses began on
February 18, 1998 and closed on March
25, 1998. The Commission established a
small business size standard for LMDS
licenses as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years. An
additional small business size standard
for “very small business” was added as
an entity that, together with its affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years. The SBA has approved
these small business size standards in
the context of LMDS auctions. There
were 93 winning bidders that qualified
as small entities in the LMDS auctions.
A total of 93 small and very small
business bidders won approximately
277 A Block licenses and 387 B Block
licenses. On March 27, 1999, the
Commission re-auctioned 161 licenses;
there were 32 small and very small
businesses winning that won 119
licenses.

17. Multipoint Distribution Service,
Multichannel Multipoint Distribution
Service, and Instructional Television
Fixed Service. Multichannel Multipoint
Distribution Service (MMDS) systems,
often referred to as “wireless cable,”
transmit video programming to
subscribers using the microwave
frequencies of the Multipoint
Distribution Service (MDS) and
Instructional Television Fixed Service
(ITFS). In connection with the 1996
MDS auction, the Commission defined
“small business” as an entity that,
together with its affiliates, has average
gross annual revenues that are not more
than $40 million for the preceding three
calendar years. The SBA has approved
of this standard. The MDS auction
resulted in 67 successful bidders
obtaining licensing opportunities for
493 Basic Trading Areas (BTAs). Of the
67 auction winners, 61 claimed status as
a small business. At this time, we
estimate that of the 61 small business
MDS auction winners, 48 remain small
business licensees. In addition to the 48
small businesses that hold BTA
authorizations, there are approximately

392 incumbent MDS licensees that have
gross revenues that are not more than
$40 million and are thus considered
small entities.

18. In addition, and as noted supra,
the SBA has developed a small business
size standard for Cable and Other
Program Distribution, which includes
all such companies generating $12.5
million or less in annual receipts.
According to Census Bureau data for
1997, there were a total of 1,311 firms
in this category, total, that had operated
for the entire year. Of this total, 1,180
firms had annual receipts of under $10
million, and an additional 52 firms had
receipts of $10 million or more but less
than $25 million. Consequently, we
estimate that the majority of providers
in this service category are small
businesses that may be affected by the
proposed rules and policies.

19. Finally, while SBA approval for a
Commission-defined small business size
standard applicable to ITFS is pending,
educational institutions are included in
this analysis as small entities. There are
currently 2,032 ITFS licensees, and all
but 100 of these licenses are held by
educational institutions. Thus, we
tentatively conclude that at least 1,932
ITFS licensees are small businesses.

20. Open Video Services. Open Video
Service (OVS) systems provide
subscription services. The SBA has
created a small business size standard
for Cable and Other Program
Distribution. This standard provides
that a small entity is one with $12.5
million or less in annual receipts. The
Commission has certified approximately
100 OVS operators to serve 75 areas,
and some of these are currently
providing service. Affiliates of
Residential Communications Network,
Inc. (RCN) received approval to operate
OVS systems in New York City, Boston,
Washington, D.C., and other areas. RCN
has sufficient revenues to assure that
they do not qualify as a small business
entity. Little financial information is
available for the other entities that are
authorized to provide OVS and are not
yet operational. Given that some entities
authorized to provide OVS service have
not yet begun to generate revenues, the
Commission concludes that those OVS
operators remaining might qualify as
small businesses that may be affected by
the rules and policies proposed herein.

C. Description of Projected Recording,
Recordkeeping, and Other Compliance
Requirements

21. The retention or deletion of the
word “sheet rock” to the Note to
§ 76.5(mm)(4) of the Commission’s rules
would not impose any additional
reporting or recordkeeping
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requirements. With regard to other
compliance requirements, we note as
indicated above, that the FNPRM is
initiated in response to a decision
issued by the United States Court of
Appeals for the District of Columbia
regarding amendment of the
Commission’s cable television inside
wiring rules. The Court seeks support
for the Commission’s decision to add
wiring behind sheet rock as an example
of wiring considered to be “physically
inaccessible” as that term is defined by
§ 76.5(mm)(4) of the Commission’s rules
and the appended Note. As stated, the
consequence of the Commission’s
underlying decision is to move the point
at which a competing video provider
can gain access to wiring located behind
sheet rock closer to the incumbent cable
operator’s junction box, thereby
facilitating competition between video
providers to serve an MDU.

22. No alternatives to our proposal
herein are mentioned because we do not
anticipate a negative impact on smaller
entities. However, we welcome
comment on modifications of the

Commission’s conclusions if based on
evidence of potential differential
impact.

D. Steps Taken To Minimize Significant
Impact on Small Entities and
Significant Alternatives Considered

23. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

E. Federal Rules Which Duplicate,
Overlap, or Conflict With the
Commission’s Rules and Policies Herein

24. None.

III. Ordering Clauses

25. It is ordered that, pursuant to
sections 1, 4(i), 601, 623, 624, and 632
of the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 521,
543, 544 and 552 comment is hereby
sought on the analysis, questions,
discussions and statement of issues in
this Further Notice of Proposed
Rulemaking.

26. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
the Further Notice of Proposed
Rulemaking, including the IRFA, to the
Chief Counsel for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 04—23186 Filed 10—-14—04; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 04—033—1]

General Conference Committee of the
National Poultry Improvement Plan;
Reestablish

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of reestablishment.

SUMMARY: We are giving notice that the
Secretary of Agriculture has
reestablished the General Conference
Committee of the National Poultry
Improvement Plan for a 2-year period.
The Secretary has determined that the
Committee is necessary and in the
public interest.

FOR FURTHER INFORMATION CONTACT: Mr.
Andrew Rhorer, Senior Coordinator,
National Poultry Improvement Plan, VS,
APHIS, 1498 Klondike Road, Suite 200,
Conyers, GA 30094-5104; (770) 922—
3496.

SUPPLEMENTARY INFORMATION: The
purpose of the General Conference
Committee of the National Poultry
Improvement Plan (Committee) is to
maintain and ensure industry
involvement in Federal administration
of matters pertaining to poultry health.
The Committee Chairperson and the
Vice Chairperson shall be elected by the
Committee from among its members.
There are seven members on the
Committee. This Committee differs
somewhat from other advisory
committees in the selection process and
composition of its membership. The
poultry industry elects the members of
the Committee. The members represent
six geographic areas with one member-
at-large. The membership is not subject
to the U.S. Department of Agriculture’s
review. A formal request for
nominations for membership is
published in the Federal Register.

Done in Washington, DC, this 8th day of
October 2004.

John Surina,

Deputy Assistant Secretary for
Administration.

[FR Doc. E4—-2653 Filed 10-14—04; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Agency

Newspapers Used for Publication of
Legal Notices by the International
Region; Utah, Idaho, Nevada, and
Wyoming

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: This notice lists newspapers
that will be used by the ranger districts,
forests and regional office of the
Inermountain Region to publish legal
notices required under 36 CFR 215, 217,
and 218. The intended effect of this
action is to inform interested members
of the public which newspapers the
Forest Service will use to publish
notices of proposed actions and notices
of decision. This will provide the public
with constructive notice of Forest
Service proposals and decisions,
provide information on the procedures
to comment or appeal, and establish the
date that the Forest Service will use to
determine if comments or appeals were
timely.

DATES: Publication of legal notices in
the listed newspapers will begin on or
after October 1, 2004. The list of
newspapers will remain in effect until
April 1, 2005, when another notice will
be published in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Priscilla McLain, Regional Appeals
Coordinator, Intermountain Region, 324
25th Street, Ogden, UT 84401, and
phone (801) 625—-5146.

SUPPLEMENTARY INFORMATION: The
administrative procedures at 36 CFR
215, 217, and 218 require the Forest
Service to publish notices in a
newspaper of general circulation. The
content of the notices is specified in 36
CFR 215, 217 and 218. In general, the
notices will identify: the decision or
project, by title or subject matter, the
name and title of the official making the
decision; how to obtain additional
information; and where and how to file
comments or appeals. The date the

notice is published will be used to
establish the official date for the
beginning of the comment or appeal
period. The newspapers to be used are
as follows:

Regional Forester, Intermountain
Region

For decisions made by the Regional
Forester affecting National Forests in
Idaho: Idaho Statesman, Boise, Idaho.

For decisions made by the Regional
Forester affecting National Forests in
Nevada: Reno Gazette-Journal, Reno,
Nevada.

For decisions made by the Regional
Forester affecting National Forests in
Wyoming: Casper Star-Tribune, Casper,
Wyoming.

For decisions made by the Regional
Forester affecting National Forests in
Utah: Salt Lake Tribune, Salt Lake City,
Utah.

For decisions made by the Regional
Forester that affect all National Forests
in the Intermountain Region; Salt Lake
Tribune, Salt Lake City, Utah.

Ashley National Forest

Ashley Forest Supervisor decisions:
Vernal Express, Vernal, Utah.

Duchesne District Ranger decisions:
Uinta Basin Standard, Roosevelt, Utah.

Flaming Gorge District Ranger for
decisions affecting Wyoming: Rocket
Miner, Rock Springs, Wyoming.

Flaming Gorge District Ranger for
decisions affecting Utah: Vernal
Express, Vernal, Utah.

Roosevelt District Ranger decisions:
Uinta Basin Standard, Roosevelt, Utah.

Vernal District Ranger decisions:
Vernal Express, Vernal, Utah.

Boise National Forest

Boise Forest Supervisor decisions:
Idaho Statesman, Boise, Idaho.

Cascade District Ranger decisions:
Long Valley Advocate, Cascade, Idaho.

Emmett District Ranger decisions:
Messenger-Index, Emmett, Idaho.

Idaho City District Ranger decisions:
Idaho Statesman, Boise, Idaho.

Lowman District Ranger decisions:
Idaho World, Garden Valley, Idaho.

Mountain Home District Ranger
decisions: Idaho Statesman, Boise,
Idaho.

Bridger-Teton National Forest

Bridger-Teton Forest Supervisor
decisions: Casper Star-Tribune, Casper,
Wyoming.
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Big Piney District Ranger decisions:
Casper Star-Tribune, Casper, Wyoming.
Buffalo District Ranger decisions:
Casper Star-Tribune, Casper, Wyoming.
Greys River District Ranger decisions:
Casper Star-Tribune, Casper, Wyoming.
Jackson District Ranger decisions:
Casper Star-Tribune, Casper, Wyoming.
Kemmerer District Ranger decisions:
Casper Star-Tribune, Casper, Wyoming.
Pinedale District Ranger decisions:
Casper Star-Tribune, Casper, Wyoming.

Caribou-Targhee National Forest

Caribou-Targhee Forest Supervisor
decisions for the Caribou portion: Idaho
State Journal, Pocatello, Idaho.

Caribou-Targhee Forest Supervisor
decisions for the Targhee portion: Post
Register, Idaho Falls, Idaho.

Ashton District Ranger decisions: Post
Register, Idaho Falls, Idaho.

Dubois District Ranger decisions: Post
Register, Idaho Falls, Idaho.

Island Park District Ranger decisions:
Post Register, Idaho Falls, Idaho.

Montpelier District Ranger decisions:
Idaho State Journal, Pocatello, Idaho.

Palisades District Ranger decisions:
Post Register, Idaho Falls, Idaho.

Soda Springs District Ranger
decisions: Idaho State Journal,
Pocatello, Idaho.

Teton Basin District Ranger decisions:
Post Register, Idaho Falls, Idaho.

Westside District Ranger decisions:
Idaho State Journal, Pocatello, Idaho.

Dixie National Forest

Dixie Forest Supervisor decisions:
Daily Spectrum, St. George, Utah.

Cedar City District Ranger decisions:
Daily Spectrum, St. George, Utah.

Escalante District Ranger decisions:
Daily Spectrum, St. George, Utah.

Pine Valley District Ranger decisions:
Daily Spectrum, St. George, Utah.

Powell District Ranger decisions:
Daily Spectrum, St. George, Utah.

Teasdale District Ranger decisions:
Richfield Reaper, Richfield, Utah.

Fishlake National Forest

Fishlake Forest Supervisor decisions:
Richfield Reaper, Richfield, Utah.

Beaver District Ranger decisions:
Richfield Reaper, Richfield, Utah.

Fillmore District Ranger decisions:
Richfield Reaper, Richfield, Utah.

Loa District Ranger decisions:
Richfield Reaper, Richfield, Utah.

Richfield District Ranger decisions:
Richfield Reaper, Richfield, Utah.

Humboldt-Toiyabe National Forests

Humboldt-Toiyabe Forest Supervisor
decisions for the Humboldt portion:
Elko Duaily Free Press, Elko, Nevada.

Humboldt-Toiyabe Forest Supervisor
decisions for the Toiyabe portion: Reno
Gazette-Journal, Reno, Nevada.

Austin District Ranger decisions:
Reno Gazette-Journal, Reno, Nevada.

Bridgeport District Ranger decisions:
Mammoth Times, Mammoth Lakes,
California.

Carson District Ranger decisions:
Reno Gazette-Journal, Reno, Nevada.

Ely District Ranger decisions: Ely
Daily Times, Ely, Nevada.

Jarbridge District Ranger decisions:
Elko Daily Free Press, Elko, Nevada.

Mountain City District Ranger
decisions: Elko Daily Free Press, Elko,
Nevada.

Ruby Mountains District Ranger
decisions: Elko Daily Free Press, Elko,
Nevada.

Santa Rosa District Ranger decisions:
Humboldt Sun, Winnemucca, Nevada.

Spring Mountains National Recreation
Area District Ranger decisions: Las
Vegas Review Journal, Las Vegas,
Nevada.

Tonopah District Ranger decisions:
Tonopah Times Bonanza-Goldfield
News, Tonopah, Nevada.

Manti-Lasal National Forest

Manti-LaSal Forest Supervisor
decisions: Sun Advocate, Price, Utah.

Ferron District Ranger decisions:
Emery County Progress, Castle Dale,
Utah.

Moab District Ranger decisions: Times
Independent, Moab, Utah.

Monticello District Ranger decisions:
San Juan Record, Monticello, Utah.

Price District Ranger decisions: Sun
Advocate, Price, Utah.

Sanpete District Ranger decisions:
Sanpete Messenger, Manti, Utah.

Payette National Forest

Payette Forest Supervisor decisions:
Idaho Statesman, Boise, Idaho.

Council District Ranger decisions:
Adams County Record, Council, Idaho.

Krassel District Ranger decisions: Star
News, McCall, Idaho.

McCall District Ranger decisions: Star
News, McCall, Idaho.

New Meadows District Ranger
decisions: Star News, McCall, Idaho.

Weiser District Ranger decisions:
Signal American, Weiser, Idaho.

Salmon-Challis National Forests

Salmon-Challis Forest Supervisor
decisions for the Salmon portion: The
Recorder-Herald, Salmon, Idaho.

Salmon-Challis Forest Supervisor
decisions for the Challis portion: The
Challis Messenger, Challis, Idaho.

Challis District Ranger decisions: The
Challis Messenger, Challis, Idaho.

Leadore District Ranger decisions:
The Recorder-Herald, Salmon, Idaho.

Lost River District Ranger decisions:
The Challis Messenger, Challis, Idaho.

Middle Fork District Ranger
decisions: The Challis Messenger,
Challis, Idaho.

North Fork District Ranger decisions:
The Recorder-Herald, Salmon, Idaho.

Salmon/Cobalt District Ranger
decisions: The Recorder-Herald,
Salmon, Idaho.

Yankee Fork District Ranger
decisions: The Challis Messenger,
Challis, Idaho.

Sawtooth National Forest

Sawtooth Forest Supervisor decisions:
The Times News, Twin Falls, Idaho.

Fairfield District Ranger decisions:
The Times News, Twin Falls, Idaho.

Ketchum District Ranger decisions:
Idaho Mountain Express, Ketchum,
Idaho.

Minidoka District Ranger decisions:
The Times News, Twin Falls, Idaho.

Sawtooth National Recreation Area:
The Challis Messenger, Challis, Idaho.

Uinta National Forest

Uinta Forest Supervisor decisions:
The Daily Herald, Provo, Utah.

Heber District Ranger decisions: The
Daily Herald, Provo, Utah.

Pleasant Grove District Ranger
decisions: The Daily Herald, Provo,
Utah.

Spanish Fork District Ranger

decisions: The Daily Herald, Provo,
Utah.

Wasatch-Cache National Forest

Wasatch-Cache Forest Supervisor
decisions: Salt Lake Tribune, Salt Lake
City, Utah.

Evanston District Ranger decisions:
Uinta County Herald, Evanston,
Wyoming.

Kamas District Ranger decisions: Salt
Lake Tribune, Salt Lake City, Utah.

Logan District Ranger decisions:
Logan Herald Journal, Logan, Utah.

Mountain View District Ranger
decisions: Unita County Herald,
Evanston, Wyoming.

Ogden District Ranger decisions:
Ogden Standard Examiner, Ogden,
Utah.

Salt Lake District Ranger decisions:
Salt Lake Tribune, Salt Lake City, Utah.
Dated: September 29, 2004.
Jack G. Troyer,
Regional Forester.
[FR Doc. 04-23156 Filed 10-14-04; 8:45 am]|
BILLING CODE 3410-11-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Availability Application for
Transportation and Utility Systems and
Facilities for the Village at Wolf Creek
Draft Environmental Impact Statement

AGENCY: Forest Service, Rio Grande
National Forest.

ACTION: Notice of availability and public
meetings.

SUMMARY: The United States Department
of Agriculture (USDA) Forest Service
(USFS), Rio Grande National Forest
(RGNF) announces the availability of
the Application for Transportation and
Utility Systems and Facilities for the
Village at Wolf Creek Draft
Environmental Impact Statement (EIS).
Draft EIS was prepared in accordance
with the Council on Environmental
Quality’s National Environmental Policy
Act (NEPA) Implementing Regulations
(40 CFR parts 1500—-1508). The EIS
analyzes the environmental impacts of a
proposal to authorize the construction
and use of road and utility corridors
across Federal land administered by the
USFS RGNF to a 287.5-acre private
parcel of land (private property). Four
alternatives are considered: (1) The No
Action Alternative; (2) the Proposed
Action (Tranquility Road); (3) the Snow
Shed—East Village Access Alternative;
and (4) the Dual Access Road
Alternative—Tranquility Road and the
Snow Shed—East Village Access
Alternative. More than one access road
and utility corridor may be authorized
by the USFS as a result of the
Application.

DATES: USFS invites Federal agencies,
State and local governments, Native
American tribes, and the public to
comment on the Draft EIS. The
comment period extends for forty-five
days from the publication of the Notice
of Availability published by the
Environmental Protection Agency on
October 8, 2004. Comments submitted
after that date will be considered to the
extent practicable. The USFS will
consider the comments in the
preparation of the Final EIS. Public
meetings to present information and
receive written comments on the Draft
EIS will be held at three locations. This
information will also be published in
local Colorado newspapers prior to the
meetings. Any necessary changes will
be announced in the local media and on
the Web site noted in the ADDRESSES
section of this notice. Written comments
will be accepted at the public meetings.
The locations, dates, and times for
these public meetings are as follows:

Tuesday, October 26, 2004 3 p.m.—7
p-m., Creede Community Center,
Forest Service Road 503 #9, Creede,
Colorado 81130.

Wednesday, October 27, 2004, 3 p.m.—
7 p.m., South Fork Community
Center, 0254 Highway 49, South Fork,
Colorado 81154.

Thursday, October 28, 2004, 3 p.m.—7
p-m., Pagosa Springs Community
Center, 451 Hot Springs Boulevard,
Pagosa Springs, Colorado 81147.

The following Web site may be accessed

for additional information: http://

www.fs.fed.us/r2/riogrande/planning/
planning.htm.

ADDRESSES: Send written comments on
the Draft EIS or requests for copies of
the Draft EIS to: VWC DEIS Comments,
Tetra Tech Inc., 5205 Leesburg Pike,
Suite 1400, Falls Church, VA 22041.
You may send electronic comments to
comments-rocky-mountain-rio-
grande@fs.fed.us, or comments may be
faxed to (703) 931-9222.

A copy of the Draft EIS is available on
the Internet at: http://www.fs.fed.us/r2/
riogrande/planning/planning.htm.

FOR FURTHER INFORMATION CONTACT:
Contact Mr. Robert Dalrymple, Forest
Planner, USDA-USFS, Rio Grande
National Forest, (719) 852-5941. Refer
to SUPPLEMENTARY INFORMATION
regarding public disclosure of submitted
comment information.

SUPPLEMENTARY INFORMATION: The Rio
Grande National Forest is comprised of
1.86 million acres located in
southwestern Colorado. Denver,
Colorado, is approximately 300 miles to
the north of the RGNF, and
Albuquerque, New Mexico, is
approximately 270 miles to the south.
The Continental Divide runs for 236
miles along most of the western border
of the RGNF. The Wolf Creek Ski Area
(Ski Area) is located on lands
administered by the RGNF.

On May 14, 1987, the USFS conveyed
to the Leavell-McCombs Joint Venture
287.5 acres of private property in
exchange for property in Saguache
County, Colorado. The 287.5 acres is
entirely surrounded by Federal lands; a
condition that was recognized at the
time the land exchange was approved.
The 287.5-acre private property is also
entirely within the Wolf Creek Ski
Corporation (WCSC) Special Use Permit
(SUP) boundary managed by the USFS
as a winter use area. Presently, the
Leavell-McCombs Joint Venture is
requesting authorization to construct
and use road and utility corridors across
Federal land to access their private
property.

The all-weather, year-round access
road would not exceed 2,350 feet in

length within a 60-foot width. Any new
or upgraded sections of the roadway
would be constructed to USFS
specifications and would cross USFS
land from United States Highway 160
(Highway 160) to the private property.
Approximately 2,100 feet of this
proposed route has been developed as a
road, known as ‘“Tranquility Road,” for
access to Ski Area parking lots and will
be operated and maintained under the
WCSC SUP. Vehicle traffic would
consist of passenger vehicles, buses, and
other vehicles and transport necessary
to develop, construct, operate, and
support the residents and businesses
associated with the Village at Wolf
Creek.

The Application would also grant two
10-foot wide permanent utility corridors
for the installation, operation,
maintenance, repair, and replacement of
electrical transmission lines and
facilities; television cables,
communication cables and lines, fiber-
optic lines, and other utilities as
required to serve the private property
(Village at Wolf Creek). An additional
1,000-foot long, 20-foot wide utility
corridor from Highway 160 to the
northwest section of the property is also
proposed.

The responsible Official is the Forest
Supervisor, Rio Grande National Forest,
1803 West Highway 160, Monte Vista,
CO 81132. The NEPA decision to be
made by the USFS official is whether or
not to authorize the Application for
Transportation and Utility Systems and
Facilities on Federal lands as proposed
by the Leavell-McCombs Joint Venture,
or alternatives to the proposed access
road(s) and utility corridors.

No Action: The No Action Alternative
is the current USFS management
situation. Under this alternative, USFS
would not issue the Applicant any
special-use authorization for access or
utility corridors across USFS lands to
the private property. However, this
action would not preclude the
Applicant from continuing to have
limited access to the private property
via Forest System Road (FSR) 391. The
Applicant has stated the intent to
develop 2,172 units on the private
property as the Village at Wolf Creek
even if the No Action Alternative is
selected by the USFS.

Proposed Action: The Applicant
submitted a request for authorization to
construct and use an 80-foot wide
corridor across USFS lands for both
road and utility purposes, from
Highway 160 to the private property via
an extension of “Tranquility Road”.
Tranquility Road has a 23-foot driving
surface, and WCSC plans to complete it
in 2004. To access the western boundary
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of the private property, the Applicant is
proposing to extend Tranquility Road by
adding approximately 250 feet of road
length. The extensions would have a
minimum 24-foot wide running surface.
The road access associated with this
alternative would merge into the current
entrance to the Ski Area at the junction
with Highway 160. Utility corridors to
the east and the north of the
approximately 2,350-foot access road
would include buried electrical
transmission lines, television and
communication cables, fiber-optic lines,
and other utilities. An additional 1,000-
foot long, 20-foot wide utility corridor
from Highway 160 to the northwest
section of the private property is also
proposed. Public access across the
private property on FSR 391 would
remain unchanged from the current
USFS management conditions.

Snow Shed—East Village Access
Alternative: The Snow Shed—East
Village Access Alternative would
authorize the construction and use of an
access road and three utility corridors
that begin on Highway 160, at a point
approximately 0.33 mile east of the
current entrance to the Ski Area and
approximately 0.25 mile west of the
Snow Shed. Utility corridors alongside
the approximately 1,500-foot access
road would include buried electrical
transmission lines, television and
communication cables, fiber-optic lines,
and other utilities. Public access across
private lands on FSR 391 would remain
unchanged from the current
management conditions.

Dual Access Road Alternative: This
alternative provides two access roads to
the private property and utility
corridors associated with those roads.
This alternative would be a combination
of Alternative 2 (Proposed Action) and
the first 750 feet of Alternative 3 (from
Highway 160 to the northwestern
boundary of the private property).
Public access across private lands on
FSR 391 would remain unchanged from
the current management conditions.

After the end of the public comment
period, the USFS will consider and
respond to the comments received,
revise the Draft EIS as appropriate, and
issue the Final EIS. The USFS will
consider the analysis in the Final EIS,
along with other information, in making
a decision on the request for authorized
use of the access road(s) and corridor(s).

Comments Requested

The Notice of Availability published
by the Environmental Protection Agency
on October 8, 2004 initiated the public
comment process that guides the
development of the Final EIS. The USFS
invites written comments and

suggestions on the proposed action and
alternatives, including any issues to
consider, as well as any concerns
relevant to the analysis. Pursuant to 30
CFR 215.13(b), only those individuals or
organizations who submitted
substantive comments during the
comment period may file an appeal.

Comments received in response to
this notice, including names and
addresses of those who comment, will
be considered part of the public record
on this Proposed Action and will be
available for public inspection. If you
wish to withhold your name or street
address from public review or from
disclosure under the Freedom of
Information Act (FOIA), you must state
this prominently at the beginning of
your written comment. Such requests
will be honored to the extent allowed by
law, but persons requesting such
confidentiality should be aware that
under the FOIA, confidentiality may be
granted in only very limited
circumstances, such as to protect trade
secrets. The USFS will inform the
requester of the agency’s decision
regarding the request for confidentiality,
and where the request is denied, the
agency will return the submission and
notify the requester that the comments
may be resubmitted with or without
name and address within a specified
number of days. All submissions from
organizations and business, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, will be
available for public inspection in their
entirety. Comments submitted
anonymously will be accepted and
considered; however, those who submit
anonymous comments will not have
standing to appeal the subsequent
decision pursuant to 36 CFR part 215.
Comments and USFS responses will be
addressed in the Final EIS.

Dated: October 8, 2004.
Peter L. Clark,
Forest Supervisor.
[FR Doc. 04—23155 Filed 10-14—04; 8:45 am]|
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Intergovernmental Advisory
Committee Meeting, Northwest Forest
Plan

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Intergovernmental
Advisory Committee (IAC), Northwest
Forest Plan (NWFP), will meet on

November 3, 2004, in the Broadway/
Weidler Conference Rooms at the
DoubleTree at Lloyd Center Hotel, 1000
NE Multnomah, Portland, Oregon (503—
249-3110). The meeting will begin at 9
a.m. and adjourn at approximately 4
p.m. The purpose of the meeting, in
general, is to continue committee
discussions related to Northwest Forest
Plan implementation. Meeting agenda
items include, but are not limited to the
10-year monitoring report process,
Natural Resources Conservation Service
Conservation Security Program, Pacific
Northwest Aquatic Monitoring
Partnerships, update on Bureau of Land
Management Resource Management
Plan Revisions, and several short
written or oral reports related to ongoing
implementation improvement activities.
The meeting is open to the public and
fully accessible for people with
disabilities. A 15-minute time slot is
reserved for public comments at 9:15
a.m. Interpreters are available upon
request at least 10 days prior to the
meeting. Written comments may be
submitted for the meeting record.
Interested persons are encouraged to
attend.

FOR FURTHER INFORMATION CONTACT:
Questions regarding this meeting may
be directed to Kath Collier, Management
Analyst, Regional Ecosystem Office, 333
SW First Avenue, P.O. Box 3623,
Portland, OR 97208 (telephone: 503—
808-2165).

Dated: October 7, 2004.
Anne Badgley,
Designated Federal Official.
[FR Doc. 04-23144 Filed 10-14-04; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Wrangell-Petersburg Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: Wrangell-Petersburg Resource
Advisory Committee (RAC) will meet
from 1 p.m. until 5:15 p.m. (or until the
conclusion of public testimony) on
Friday, November 5, and from 8 a.m.
until 2 p.m., Saturday, November 6,
2004, in Petersburg, Alaska. The
purpose of this meeting is to review,
discuss and potentially recommend for
funding proposals received pursuant to
Title I, Public Law 106-393, H.R. 2389,
the Secure Rural Schools and
Community Self-Determination Act of
2000, also called the “Payments to
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States” Act. Public testimony regarding
the proposals will also be taken.

DATES: The meeting will be held
commencing at 1 p.m. on Friday,
November 5, through 2 p.m., Saturday,
November 6, 2004.

ADDRESSES: The meeting will be held at
the Petersburg Lutheran Church Holy
Cross House, 407 Fram Street,
Petersburg, Alaska.

FOR FURTHER INFORMATION CONTACT:
Michael Davis, Acting Wrangell District
Ranger, P.O. Box 51, Wrangell, AK
99929, phone (907) 874-2323, e-mail
michaeldavis@fs.fed.us, or Patty
Grantham, Petersburg District Ranger,
P.O. Box 1328, Petersburg, AK 99833,
phone (907) 772-3871, e-mail
pagrantham@fs.fed.us. For further
information on RAC history, operations,
and the application process, a Web site
is available at www.fs.fed.us/r10/ro/
payments. Once in the Web-site, follow
the links to the Wrangell-Petersburg
Resource Advisory Committee.

SUPPLEMENTARY INFORMATION: This
meeting will focus on the review and
discussion of proposals received by the
RAC for funding under Title II of the
Payments to States legislation (Pub. L.
106—393), particularly proposals that
were of high interest to the committee,
but lacked enough information for the
committee to act. New information may
be introduced concerning these
proposals. New proposals (initial
reading) may be discussed at this
meeting. The committee may make
recommendations for project funding at
this meeting. A field trip to review
proposals proximate to the Petersburg,
Alaska, area may take place. The
committee will also review a draft
version of an informational newsletter/
project solicitation document that will
be sent to the public in the near future.
The meeting is open to the public.
Public input opportunity will be
provided and individuals will have the
opportunity to address the committee at
that time.

Dated: October 7, 2004.
Forrest Cole,
Forest Supervisor.
[FR Doc. 04—23157 Filed 10-14—04; 8:45 am]
BILLING CODE 3410-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Addition

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Addition to procurement list.

SUMMARY: This action adds to the
Procurement List a product to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

EFFECTIVE DATE: November 14, 2004.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, (703) 603—7740.

SUPPLEMENTARY INFORMATION: On June
18, 2004, the Committee for Purchase
From People Who Are Blind or Severely
Disabled published notice (69 FR 34121)
of proposed additions to the
Procurement List. After consideration of
the material presented to it concerning
capability of qualified nonprofit
agencies to provide the product and
impact of the addition on the current or
most recent contractors, the Committee
has determined that the product listed
below is suitable for procurement by the
Federal Government under 41 U.S.C.
46—48c and 41 CFR 51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
product to the Government.

2. The action will result in
authorizing small entities to furnish the
product to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the product proposed
for addition to the Procurement List.

End of Certification

Accordingly, the following product is
added to the Procurement List:

Product:

Product/NSN: One Step Tub & Shower
Cleaner, M.R. 584.

NPA: Winston-Salem Industries for the
Blind, Winston-Salem, North Carolina.

Contract Activity: Defense Commissary
Agency (DeCA), Fort Lee, Virginia.

This action does not affect current
contracts awarded prior to the effective

date of this addition or options that may
be exercised under those contracts.

Patrick Rowe,

Deputy Executive Director.

[FR Doc. 04—23175 Filed 10-14—-04; 8:45 am]
BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to
procurement list.

SUMMARY: The Committee is proposing
to add to the Procurement List products
and services to be furnished by
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

Comments Must be Received on or
Before: November 14, 2004.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.
FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, (703) 603—7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the proposed actions. If the Committee
approves the proposed additions, the
entities of the Federal Government
identified in the notice for each product
or service will be required to procure
the products and services listed below
from nonprofit agencies employing
persons who are blind or have other
severe disabilities.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the products and services to the
Government.

2. If approved, the action will result
in authorizing small entities to furnish
the products and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
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the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
services proposed for addition to the
Procurement List. Comments on this
certification are invited. Commenters
should identify the statement(s)
underlying the certification on which
they are providing additional
information.

End of Certification

The following products and services
are proposed for addition to the
Procurement List for production by the
nonprofit agencies listed:

Products

Product/NSN: Battery Nonrechargeable,
Lithium, 6135-01-351-1131.

NPA: Eastern Carolina Vocational Center,
Inc., Greenville, North Carolina.

Contract Activity: Defense Supply Center
Richmond, Richmond, Virginia.

Product/NSN: Cups, Hot and Cold Drink
7350—00-281-3211 (Cold Drink)
7350—00-641—4517 (Hot Drink)
7350-00-641-4519 (Hot Drink)
7350-00-641-4523 (Cold Drink)
7350-00-641-4576 (Hot Drink)
7350—00—-641—4587 (Cold Drink)
7350—00-641—4589 (Cold Drink)
7350—00-641—4590 (Cold Drink)
7350—00-641—4591 (Cold Drink)
7350—00-641—4592 (Cold Drink)
7350—-00-641—4593 (Cold Drink)

NPA: The Lighthouse for the Blind in New
Orleans, New Orleans, Louisiana.
Contract Activity: GSA, Southwest Supply

Center, Fort Worth, Texas.

Product/NSN: Gloves, Chemical Protective
8415—-01-509-2898
8415—-01-509-2902
8415—-01-509-2904
8415—-01-509-2905
8415—-01-509-2916

Product/NSN: Socks, Chemical Protective
8415—-01-509-2875
8415—-01-509-2877
8415—-01-509-2879
8415—-01-509-2882
8415—-01-509-2883

NPA: Industrial Opportunities, Inc., Marble,
North Carolina.

Contract Activity: Defense Supply Center
Philadelphia, Philadelphia,
Pennsylvania.

Product/NSN: Lightsticks (Chemlights)
6260—-00-106—7478 (4”’—Green)
6260-01-230-8601 (6”’-Red—HI)
6260-01—-074—-4229 (6”’-Green)
6260-01—-074-4230 (6”-Yellow—HI)
6260-01-178-5559 (6”’—Red)
6260-01-178-5560 (6’—Blue)

6260—01-195-9753 (6”—Orange]

6260-01-196-0136 (6”’-Yellow)
6260-01—-218-5146 (6”’-White)
6260-01—-247-0362 (15”—Green)
6260—-01-247-0363 (6”’—Orange/Ultra HI)
6260-01—-247-0367 (15”-White)
6260-01—-247-0368 (6”’-White—HI)
6260-01-265-0612 (15”-Red)
6260-01—-265-0613 (15"—-Yellow)
6260-01-265-0614 (15”-Blue)

6260-01-282-7630 (4”—Orange)
NPA: L.C. Industries for the Blind, Inc.,
Durham, North Carolina.
Contract Activity: Defense Supply Center
Philadelphia, Philadelphia,
Pennsylvania.

Services

Service Type/Location: Base Supply Center,
Buildings 1304 and 1305, Fort Rucker,
Alabama.

NPA: Alabama Industries for the Blind,
Talladega, Alabama.

Contract Activity: Department of the Army,
Directorate of Contracting, Fort Rucker,
Alabama.

Service Type/Location: Custodial Services,
USDA, Laboratory Research Building,
6301 W. 750 North, West Lafayette,
Indiana.

NPA: Wabash Center, Inc., Lafayette, Indiana.

Contract Activity: USDA, Agriculture
Research Service, Peoria, Illinois.

Service Type/Location: Food Service and
Food Service Attendant, 131st Fighter
Wing (Air National Guard Unit—Lambert
Air Base), St. Louis, Missouri.

NPA: Challenge Unlimited, Inc., Alton,
Mlinois.

Contract Activity: Missouri Air National
Guard, Bridgeton, Missouri.

Service Type/Location: Housekeeping
Services, Camp Edwards Billeting, Camp
Edwards, Massachusetts.

NPA: Nauset, Inc., Hyannis, Massachusetts.

Contract Activity: Massachusetts Army
National Guard, Camp Edwards,
Massachusetts.

Patrick Rowe,
Deputy Executive Director.

[FR Doc. 04—23176 Filed 10-14—04; 8:45 am]
BILLING CODE 6353-01-P

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: October 19, 2004 2 p.m.—
4:30 p.m.

PLACE: RFE/RL Broadcast Center, Room
546, Prague, Czech Republic.

CLOSED MEETING: The members of the
Broadcasting Board of Governors (BBG)
will meet in closed session to review
and discuss a number of issues relating
to U.S. Government-funded non-
military international broadcasting.
They will address internal procedural,
budgetary, and personnel issues, as well
as sensitive foreign policy issues
relating to potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it
likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552b.(c)(1)) or would disclose
information the premature disclosure of

which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b.(c)(9)(B)).
In addition, part of the discussion will
relate solely to the internal personnel
and organizational issues of the BBG or
the International Broadcasting Bureau.
(5 U.S.C. 552b.(c)(2) and (6)).

CONTACT PERSON FOR MORE INFORMATION:
Persons interested in obtaining more
information should contact either
Brenda Hardnett or Carol Booker at
(202) 203-4545.

Dated: October 12, 2004.
Carol Booker,
Legal Counsel.
[FR Doc. 04—23208 Filed 10-13-04; 9:45 am]
BILLING CODE 8230-01-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-851, A-533-813]

Certain Preserved Mushrooms From
the People’s Republic of China and
India: Notice of Extension of Time
Limit for Preliminary Results in
Antidumping Duty Administrative
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: October 15, 2004.

FOR FURTHER INFORMATION CONTACT:
Cindy Robinson at (202) 482-3797, or
Amber Musser at (202) 482-1777 (PRC),
and David J. Goldberger at (202) 482—
4136, or Kate Johnson at (202) 482—4929
(India), Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC, 20230.

SUMMARY: The Department of Commerce
is extending the time limit for the
preliminary results of the fifth
administrative review of the
antidumping duty order on certain
preserved mushrooms from the People’s
Republic of China and the fifth
administrative review of the
antidumping duty order on certain
preserved mushrooms from India,
which cover the period February 1, 2003
through January 31, 2004.
SUPPLEMENTARY INFORMATION: Pursuant
to section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), the
Department shall make a preliminary
determination in an administrative
review of an antidumping duty order
within 245 days after the last day of the
anniversary month of the date of
publication of the order. The Act further
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provides, however, that the Department
may extend that 245-day period to 365
days if it determines it is not practicable
to complete the review within the
foregoing time period.

The Department finds that it is not
practicable to complete the preliminary
results in the administrative review of
certain preserved mushrooms from the
People’s Republic of China as well as
the administrative review of certain
preserved mushrooms from India within
this time limit. We find that additional
time is needed in order to fully analyze
the questionnaire responses submitted
by respondents and conduct possible
verifications of these administrative
reviews.

Therefore, in accordance with section
751(a)(3)(A) of the Act, the Department
is extending the time for completion of
the preliminary results of these reviews
until February 28, 2005.

Dated: October 5, 2004.
Jeffrey May,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E4-2661 Filed 10-14—04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Office of Manufacturing; Roundtable
on the 3Rs Initiative (Reduce Waste,
Reuse and Recycle); Notice of Request
for Written Comments

On October 14, 2004, the U.S.
Department of Commerce and the Office
of Manufacturing hosted an outreach
meeting to discuss the 3Rs Initiative
(Reduce waste, Reuse and Recycle) that
was introduced by the Government of
Japan and supported by the U.S. at the
2004 G8 summit in Sea Island, Georgia.
The following objectives for the
Initiative were established by the G-8
nations:

(1) Reduce waste, reuse and recycle
resources and products to the extent
feasible;

(2) Reduce barriers to the
international flow of goods and
materials for recycling and
remanufacturing, recycled and
remanufactured products, and cleaner,
more efficient technologies, consistent
with existing environmental and trade
obligations and frameworks;

(3) Encourage cooperation among
various stakeholders (central
governments, local governments, the
private sector, NGOs and communities),
including voluntary and market-based
activities;

(4) Promote science and technology
suitable for 3Rs; and

(5) Cooperate with developing
countries in such areas as capacity
building, raising public awareness,
human resource development and
implementation of recycling projects.

It was further agreed at Sea Island that

Japan would host a Ministerial level
conference on the Initiative. This has
been scheduled by the Government of
Japan for April 28-30, 2005 in Tokyo.
The White House Council on
Environmental Quality (CEQ) is leading
an interagency effort to determine what
the United States shall attempt to
accomplish through the 3Rs Initiative
and the policy approaches for the
Ministerial Conference. Joseph H.
Bogosian, the Deputy Assistant
Secretary for Manufacturing at the U.S.
Department of Commerce, hosted the
3Rs meeting on October 14th in order to
solicit input from all interested
stakeholders including representatives
of manufacturers, retailers, recyclers,
and environmental organizations.
Further written comments or input from
interested stakeholders may be
submitted to 3RsInitiative@mail.doc.gov
no later than October 29th, 2004. Please
include your name, phone number, and
organization affiliation.
FOR FURTHER INFORMATION CONTACT:
Sarah E. Aker, Office of the Deputy
Assistant Secretary for Manufacturing,
Department of Commerce, Room 2132,
1401 Constitution Avenue NW.,
Washington, DC 20230 (Phone: (202)
482-4073).

Dated: October 13, 2004.

Sarah E. Aker,

Special Assistant.

[FR Doc. 04-23282 Filed 10-14—-04; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE
International Trade Administration

North American Free-Trade Agreement
(NAFTA), Article 1904 NAFTA Panel
Reviews; Decision of the Committee

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of completion of
extraordinary challenge.

SUMMARY: On October 7, 2004 the
Extraordinary Challenge Committee
(ECC) issued its decision in the matter
of Pure Magnesium from Canada,
Secretariat File No. ECC-2003-1904—
01USA.

FOR FURTHER INFORMATION CONTACT:
Caratina L. Alston, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
Washington, DC 20230, (202) 482—5438.

SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (‘““Agreement”) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from a NAFTA
country with review by independent
binational panels. When a Request for
Panel Review is filed, a panel is
established to act in place of national
courts to review expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the Government of the United
States, the Government of Canada and
the Government of Mexico established
Rules of Procedure for Article 1904
Binational Panel Reviews (‘“Rules”).
These Rules were published in the
Federal Register on February 23, 1994
(59 FR 8686). The panel review in this
matter was conducted in accordance
with these Rules.

Background Information

On September 24, 2003, the Office of
the United States Trade Representative
filed a Request for an Extraordinary
Challenge Committee to review
decisions as stated above with the
United States Section of the NAFTA
Secretariat pursuant to Article 1904 of
the North American Free Trade
Agreement. Committee review was
requested of the full sunset review of
the antidumping duty order made by the
International Trade Administration,
respecting Pure Magnesium From
Canada. These determinations were
published in the Federal Register. The
NAFTA Secretariat assigned Secretariat
File Number ECC-2003-1904—-01USA to
this request.

Committee Decision

The Committee concluded that the
panel manifestly exceeded its powers by
failing to apply the correct standard of
review; such action materially affected
the Panel’s decision, but; that the
Panel’s action did not threaten the
integrity of the binational panel review
process.

Accordingly the challenge is
dismissed and by virtue of section 3 of
NAFTA Annex 1904.13 the challenged
panel decision stands affirmed.
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The Committee Members are hereby
discharged from their duties effective
October 15, 2004.

Dated: October 12, 2004.

Caratina L. Alston,

United States Secretary, NAFTA Secretariat.
[FR Doc. E4-2658 Filed 10-14—04; 8:45 am)]
BILLING CODE 3510-GT-P

DEPARTMENT OF COMMERCE
International Trade Administration

North American Free-Trade Agreement
(NAFTA), Article 1904 NAFTA Panel
Reviews; Decision of the Committee

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of decision of
Extraordinary Challenge Committee.

SUMMARY: On October 7, 2004 the
Extraordinary Challenge Committee
(ECC) issued its decision in the matter
of Pure Magnesium from Canada,
Secretariat File No. ECC-2003—-1904—
01USA.

FOR FURTHER INFORMATION CONTACT:
Caratina L. Alston, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
NW., Washington, DC 20230, (202) 482—
5438.

SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (‘“Agreement”’) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from a NAFTA
country with review by independent
binational panels. When a Request for
Panel Review is filed, a panel is
established to act in place of national
courts to review expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the Government of the United
States, the Government of Canada and
the Government of Mexico established
Rules of Procedure for Article 1904
Binational Panel Reviews (‘“Rules”).
These Rules were published in the
Federal Register on February 23, 1994
(59 FR 8686). The panel review in this
matter was conducted in accordance
with these Rules.

Background Information: On
September 24, 2003, the Office of the
United States Trade Representative filed

a Request for an Extraordinary
Challenge Committee to review
decisions of March 27, 2002; October
15, 2002; April 28, 2003 and June 24,
2003, with the United States Section of
the NAFTA Secretariat pursuant to
Article 1904 of the North American Free
Trade Agreement. Panel review was
requested of the full sunset review of
the anti-dumping order made by the
International Trade Administration,
respecting Pure Alloy Magnesium from
Canada. These determinations were
published in the Federal Register. The
NAFTA Secretariat assigned Secretariat
File Number ECC-2003-1904-01USA to
this request.

Committee Decision: The Committee
concluded that the panel manifestly
exceeded its powers by failing to apply
the correct standard of review; such
action materially affected the Panel’s
decision, but; that the Panel’s action did
not threaten the integrity of the
binational panel review process.

Accordingly the challenge is
dismissed and by virtue of section 3 of
NAFTA Annex 1904.13 the challenged
panel decision stands affirmed.

Dated: October 8, 2004.
Caratina L. Alston,
United States Secretary, NAFTA Secretariat.
[FR Doc. E4-2706 Filed 10-14—04; 8:45 am]
BILLING CODE 3510-GT-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Evaluation of State Coastal
Management Programs and National
Estuarine Research Reserves

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Office of Ocean and Coastal Resource
Management, National Ocean Service,
Commerce.

ACTION: Notice of intent to evaluate and
notice of availability of final findings.

SUMMARY: The NOAA Office of Ocean
and Coastal Resource Management
(OCRM) announces its intent to evaluate
the performance of the Mississippi
Coastal Management Program; the
Sapelo Island National Estuarine
Research Reserve, Georgia; and the
North Carolina National Estuarine
Research Reserve.

The Coastal Zone Management
Program evaluation will be conducted
pursuant to section 312 of the Coastal
Zone Management Act of 1972, as
amended, (CZMA) and regulations at 15
CFR part 923, subpart L. The National
Estuarine Research Reserve evaluations

will be conducted pursuant to sections
312 and 315 of the CZMA and
regulations at 15 CFR part 921, subpart
E and part 923, subpart L.

The CZMA requires continuing
review of the performance of states with
respect to coastal program
implementation. Evaluation of Coastal
Zone Management Programs and
National Estuarine Research Reserves
requires findings concerning the extent
to which a state has met the national
objectives, adhered to its Coastal
Management Program document or
Reserve final management plan
approved by the Secretary of Commerce,
and adhered to the terms of financial
assistance awards funded under the
CZMA.

The evaluations will include a site
visit, consideration of public comments,
and consultations with interested
Federal, state and local agencies and
members of the public. Public meetings
will be held as part of the site visits.

Notice is hereby given of the dates of
the site visits for the listed evaluations,
and the dates, local times, and locations
of the public meetings during the site
visits.

The Mississippi Coastal Management
Program evaluation site visit will be
held December 6—10, 2004. One public
meeting will be held during the week.
The public meeting will be on Monday,
December 6, 2004, at 5 p.m., at the
Mississippi Department of Marine
Resources Auditorium, 1141 Bay View
Avenue, Biloxi, Mississippi.

The Sapelo Island National Estuarine
Research Reserve, Georgia, evaluation
site visit will be held December 14186,
2004. One public meeting will be held
during the week. The public meeting
will be held on Wednesday, December
15, 2004, at 7 p.m., at the Sapelo Island
Visitor Center, Landing Road/Route 1,
Meridian, Georgia.

The North Carolina National
Estuarine Research Reserve evaluation
site visit will be held December 6-10,
2004. Three public meetings will be
held during the week. The first public
meeting will be held on Tuesday,
December 7, 2004, at 7 p.m. at the
Currituck County Library—Corolla
Branch, 1123 Ocean Trail, Corolla,
North Carolina. The second public
meeting will be held on Wednesday,
December 8, 2004, at 7 p.m. at the C-
MAST Building, third floor Library
Conference Room, 303 College Circle,
Morehead City, North Carolina. The
third public meeting will be held on
Thursday, December 9, 2004, at 7 p.m.
at the North Carolina Department of
Environment and Natural Resources
Regional Office, Room 200, 127 Cardinal
Drive Ext., Wilmington, North Carolina.
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Copies of states’ most recent
performance reports, as well as OCRM’s
notifications and supplemental request
letters to the state, are available upon
request from OCRM. Written comments
from interested parties regarding these
Programs are encouraged and will be
accepted until 15 days after the last
public meeting held for that Program.
Please direct written comments to Ralph
Cantral, Chief, National Policy and
Evaluation Division, Office of Ocean
and Coastal Resource Management,
NOS/NOAA, 1305 East-West Highway,
10th Floor, Silver Spring, Maryland
20910. When the evaluations are
completed, OCRM will place a notice in
the Federal Register announcing the
availability of the Final Evaluation
Findings.

Notice is hereby given of the
availability of the final evaluation
findings for the Virginia and New York
Coastal Management Programs (CMPs);
and the Old Woman Creek (Ohio) and
Jacques Cousteau (New Jersey) National
Estuarine Research Reserves (NERRs).
Sections 312 and 315 of the Coastal
Zone Management Act of 1972 (CZMA),
as amended, require a continuing
review of the performance of coastal
states with respect to approval of CMPs
and the operation and management of
NERRSs.

The states of Virginia and New York
were found to be implementing and
enforcing their federally approved
coastal management programs,
addressing the national coastal
management objectives identified in
CZMA Section 303(2)(A)-(K), and
adhering to the programmatic terms of
their financial assistance awards. Old
Woman Creek (Ohio) and Jacques
Cousteau (New Jersey) NERRs were
found to be adhering to programmatic
requirements of the NERR System.

Copies of these final evaluation
findings may be obtained upon written
request from: Ralph Cantral, Chief,
National Policy and Evaluation
Division, Office of Ocean and Coastal
Resource Management, NOS/NOAA,
1305 East-West Highway, 10th Floor,
Silver Spring, Maryland 20910, or
Ralph.Cantral@noaa.gov, (301) 713—
3155, extension 118.

FOR FURTHER INFORMATION CONTACT:
Ralph Cantral, Chief, National Policy
and Evaluation Division, Office of
Ocean and Coastal Resource
Management, NOS/NOAA, 1305 East-
West Highway, 10th Floor, Silver
Spring, Maryland 20910, (301) 713—
3155, extension 118.

Dated: September 27, 2004.
Eldon Hout,

Director, Office of Ocean and Coastal
Resource Management.

[FR Doc. 04-23164 Filed 10-14-04; 8:45 am]
BILLING CODE 3510-08-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Notice of Availability of the Final
Reserve Operations Plan for the
Northwestern Hawaiian Islands Coral
Reef Ecosystem Reserve

AGENCY: National Marine Sanctuary
Program (NMSP), National Ocean
Service (NOS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).

ACTION: Notice.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA)
announces the availability of the Final
Reserve Operations Plan for the
Northwestern Hawaiian Islands Coral
Reef Ecosystem Reserve (Reserve). The
Reserve Operations Plan (ROP) is a
requirement of Executive Order 13178,
as finalized by Executive Order 13196
(hereinafter Executive Order or EQ). The
ROP was presented to the public on two
separate occasions in 2002 and 2004,
and over 30,000 public comments
resulted from both open public
comment periods.

The most recent public comment
period for the ROP opened on March 19,
2004 (69 FR 13022) and ended on May
15, 2004. Approximately 29,400 public
comments were received during this
period, with about 27,000 arriving by e-
mail and the remainder by letter and
fax. In addition, the Northwestern
Hawaiian Islands Coral Reef Ecosystem
Reserve Advisory Council provided
both general and specific comments on
the draft final ROP as did the Marine
Mammal Commission, Western Pacific
Regional Fisheries Management Council
and a group of 13 local and national
conservation organizations, claiming to
represent over 3.4 million members. A
similar letter was also received from a
group of 10 conservation organizations
(many of the same as above),
collectively representing more than 2.7
million members.

FOR FURTHER INFORMATION CONTACT:
Robert P. Smith, (808) 933-8181,
nwhi@noaa.gov.

To Obtain a Hard Copy of the Final
Reserve Operations Plan: Requests can
be mailed to NWHI Coral Reef
Ecosystem Reserve, 6700 Kalanianaole

Highway, #215, Honolulu, Hawaii
96825; faxed to (808) 397-2662; e-
mailed to nwhi@noaa.gov or
downloaded at http://
www.hawaiireef.noaa.gov.

SUPPLEMENTARY INFORMATION: The
Northwestern Hawaiian Islands Coral
Reef Ecosystem Reserve (Reserve) was
established by Executive Orders 13178
and 13196. Pursuant to the EO, NOAA
prepared a draft Reserve Operations
Plan that was issued for public review
in February 2002 (67 FR 11998), which
provided a guide for management of the
Reserve during a process that will
consider the marine environment of the
Northwestern Hawaiian Islands for
designation as a National Marine
Sanctuary. Significant public comment
was received on the first draft, and the
NMSP considered the public comment
and worked with the Reserve Advisory
Council to produce a second draft
Reserve Operations Plan. A second
public review period was conducted
from March 19 through May 15, 2004
and over 29,000 comments were
received.

Comments and Responses

From all of the public comments
received, a number of comments were
accepted by NOAA which corrected
technical inaccuracies and/or added
additional clarifying information as
improvements to the ROP, and were
incorporated into the final document,
either verbatim as suggested, or
addressed by explanation. An example
of a comment received and accepted
which addressed a technical inaccuracy
was “The correct Latin name for killer
whale is ‘Orcinus’ and should replace
‘Orsinus”. Significant comments to the
ROP are generally described below, with
NOAA'’s responses.

1. Comment: NOAA should, through
the Department of Commerce, carry out
formal regulations for the Executive
Orders that would be enforceable within
the Reserve.

Response: The NMSP will not pursue
the issuance of any additional
regulations for the Reserve. The NMSP’s
priority is to finalize the ROP and focus
on the sanctuary designation process,
which will include the development of
regulations for the preferred alternative,
rather than undertake a resource-
intensive, concurrent process to issue
regulations for the Reserve.

2. Comment: The ROP should include
a penalty schedule for violation of all
Reserve prohibitions.

Response: Executive Orders 13178
and 13196, which established the
Reserve, provide specific conservation
measures that apply to the Reserve.
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Most of these measures are self-
executing and need no additional action
on the part of the NMSP. Remedies
applicable to violations will depend on
the circumstances of the particular case.
Further, the National Marine
Sanctuaries Amendments Act of 2000
does not contain a provision for
assessing penalties. As such, the
National Marine Sanctuary Program has
determined it is not necessary to list a
schedule of penalties for the Reserve.

3. Comment: The ROP fails to provide
specific plans and actions on how to
recover endangered and threatened
species within the Reserve.

Response: Actions needed for the
recovery of species listed as endangered
or threatened under the Endangered
Species Act of 1973, as amended, are
addressed in formal Recovery Plans.
Recovery Plans for most terrestrial
species are written and carried out
under the authority of the U.S.
Department of the Interior, Fish and
Wildlife Service. Similarly, Recovery
Plans for most species of marine
mammals are prepared and
implemented under the authority of the
U.S. Department of Commerce, National
Marine Fisheries Service. In some
instances where species rely on both the
land and the ocean for essential life
stages (such as with sea turtles and
monk seals in the NWHI), the Recovery
Plans are jointly written by the agencies,
and recovery actions are shared. Copies
of Recovery Plans pertaining to
threatened and endangered species
within the Northwestern Hawaiian
Islands may be obtained by contacting
the offices of the agencies mentioned
above. The Northwestern Hawaiian
Islands Coral Reef Ecosystem Reserve,
through cooperative interagency efforts
described in the Reserve Operations
Plan, will coordinate and assist either
responsible agency in the Northwestern
Hawaiian Islands.

4. Comment: The Reserve should
implement mandatory access permits
and a mandatory access notification
system.

Response: The Reserve manager
currently reviews requests for permits
pertaining to activities proposed in the
Reserve that are otherwise prohibited by
the Executive Order. However, a
mandatory access notification system is
not mandated by the EO and thus is not
a requirement for the ROP.

5. Comment: The ROP should
constitute the “No Action” alternative
for any sanctuary designation proposal.
The Executive Summary should be
expanded to note that the ROP
establishes a Reserve management
framework that will remain in place
until modified or replaced by a

management program that incorporates
provisions of the Executive Orders in an
approved sanctuary decision.

Response: A statement regarding the
ROP as a ‘“No Action” alternative has
been added to the ROP. However, the
NMSP does not agree with the portion
of the comment which suggests that the
ROP and provisions of the EO be
approved as part of a sanctuary
decision, as this is speculative and
premature relative to the process
mandated by the National Marine
Sanctuaries Act and the National
Environmental Policy Act.

6. Comment: Clearly some of the
responsibilities related to enforcement
in the NWHI reside with other parts of
NOAA or with other federal agencies.
Including such high costs for
enforcement in the draft ROP greatly
inflates the estimate of total funding
required for maintaining and operating
the Reserve.

Response: An enforcement workshop
effort took place in May and June of
2004 to gather knowledge and exchange
ideas among multiple federal and state
agencies with the intent to develop a
unified approach to surveillance and
monitoring in the NWHI. The cost of
surveillance and monitoring of the
Reserve or who will bear the costs have
yet to be determined. The enforcement
costs in the draft ROP are the best
projections at this point in time.

7. Comment: NOAA’s marine debris
cleanup efforts should focus on areas
that pose a high risk of monk seal
entanglement (i.e., adjacent to places
where monk seal pups are born and
where young seals may learn to swim
and feed). Given the magnitude of the
debris problem and the length of time
that will likely be required to
adequately cleanup the entire region,
the Marine Mammal Commission
continues to believe that it is necessary
to prioritize areas for clean up.
Therefore, the ROP should indicate the
highest priority need is to remove debris
from areas of particular importance to
monk seals.

Response: The Desired Outcome of
the Marine Debris Action Plan of the
ROP was expanded to read ‘“To reduce
threats by marine debris to natural
resources in the Reserve and
neighboring waters with an emphasis on
preventing endangered species
entanglement.” The following statement
was also added ““Areas identified as
most important for marine debris
removal should be consistent with
endangered species recovery efforts,
such as monk seal recovery.”

8. Comment: The ROP does not
contain enough background information
on the four fisheries (lobster, pelagic

species, bottomfish, and precious coral)
undertaken or proposed in recent years
in the NWHI. This lack of information
on current NWHI stocks, allowable
fishing levels, and efforts to manage
these fisheries stands in sharp contrast
to the more detailed discussions of other
resources such as cultural and historic
resources. Its brevity is inappropriate
given the major focus on fishery
management needs and measures in the
Executive Orders. The discussion
should be expanded and included in a
separate action plan on fisheries.

Response: The NMSP believes the
ROP contains adequate descriptions of
fisheries for the purposes of
implementing the Executive Order.
Sanctuary designation requires an
Environmental Impact Statement (EIS).
The EIS will contain detailed
background information on the relevant
fisheries, will include a thorough
analysis of issues associated with
fishing activities, and will also assess
management implications to fishing
activities.

9. Comment: The ROP should
implement a mandatory domestic Vessel
Monitoring System (VMS).

Response: The Executive Order does
not state that a vessel monitoring system
be mandatory; rather it directs the ROP
to consider the use of VMS, if warranted
(see Sec 5(b)(10) of EO 13178).

Reserve Operations Plan

The EO directs that the ROP shall be
directed at priority issues and actions.
The EO also directs that the ROP should
address such issues as coordinated
management among the agencies with
relevant jurisdiction in the
Northwestern Hawaiian Islands, clean
up and prevention of marine debris,
restoration of degraded or injured
resources, research and education,
enforcement and surveillance,
identification and coordination with
Native Hawaiian interests on cultural
uses and locations, and designation of
the Reserve as a National Marine
Sanctuary.

The NMSP prepared the revised draft
Reserve Operations Plan, following
templates used for the management
plans of the National Marine Sanctuary
Program. The document is composed of
a set of function- and issue-oriented
action plans (as topically identified in
the Executive Order), with supporting
documentation. Each action plan
focuses on strategies, and outlines what,
who, why, when, and how different
activities will be conducted. Following
is a list of the action plans contained in
the final Reserve Operations Plan:

e Operations: includes interagency
coordination, activity and area
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identification, Reserve/Sanctuary
Advisory Council operations,
development of fishing caps and
permitting procedures, and
infrastructure development;

e Education: encompasses all
education, outreach, and interpretive
projects;

¢ Native Hawaiian Cultural
Resources: consists of all projects
related to Native Hawaiian culture, uses,
and locations;

e Maritime Heritage: contains projects
related to maritime historic resources;

¢ Research and Monitoring: contains
all projects related to research and
monitoring;

e Mapping: covers all projects related
to developing nautical charts and maps
of the NWHI;

¢ Response, Damage Assessment, and
Restoration: contains projects related to
contingency planning, response, and
restoration;

e Marine Debris: consists of projects
related to the removal of marine debris
from the NWHI;

¢ Enforcement: includes air and sea
support for existing enforcement
operations and expansion of a vessel
monitoring system; and

¢ Designation: comprised of all
projects related to the Sanctuary
designation process.

The ROP provides a guide for
management of the Reserve during the
time necessary to consider the
Northwestern Hawaiian Islands for
designation as a National Marine
Sanctuary. The designation process is
currently underway (January 19, 2001,
66 FR 5509).

Authority: Pub. L. 106-513; Executive
Order 13178; and Executive Order 13196.

Dated: October 7, 2004.

Richard W. Spinrad,

Assistant Administrator, Ocean Services and
Coastal Zone Management, National Oceanic
and Atmospheric Administration.

[FR Doc. 04-23165 Filed 10-14—-04; 8:45 am]|
BILLING CODE 3510-NK—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Public Comment for Enhancement of
the Initial Integrated Ocean Observing
System (I00S)

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
DOC.

ACTION: Notice of opportunity for
written public comment.

SUMMARY: This notice announces the
opportunity for the public to comment

on the First Annual Integrated Ocean
Observing System (I00S) Development
Plan, available on October 15, 2004 at
www.ocean.us. Comments are due not
later than close of business on Monday,
November 1, 2004 and should be
submitted via e-mail to
k.stump@ocean.us or in writing to Ms.
Kristine Stump; Ocean.US; 2300
Clarendon Boulevard, Suite 1350;
Arlington, VA 22201.

FOR FURTHER INFORMATION CONTACT: For
further information regarding this
Notice, please contact Ms. Kristine
Stump, Ocean.US Telephone: (703)
588-0855. E-mail: k.stump@ocean.us.

SUPPLEMENTARY INFORMATION: Ocean.US
is the national office for the integrated
and sustained ocean observing system.
Ocean.US has conducted several
workshops and has completed a draft of
the preliminary First Annual IOOS
Development Plan, which, along with
reports of the workshops, can be
reviewed at www.ocean.us. IOOS will
be a sustained network of sensors on
buoys, ships, satellites, underwater
vehicles, and other platforms that
routinely supply the data and
information needed for rapid detection
and timely predictions of changes in our
nation’s coastal waters and on the high
seas. An initial IOOS consisting of
existing systems has been identified,
and needs for enhancements have been
submitted by stakeholders. The First
Annual I00S Implementation
Conference, convened August 31—
September 2, 2004, allowed
stakeholders to review and prioritize
IOOS enhancements. Results of the
conference may be obtained by
contacting Ms. Kristine Stump
(k.stump@ocean.us).

Dated: October 8, 2004.
Richard W. Spinrad,

Assistant Administrator for Ocean Services
and Coastal Zone Management, National
Oceanic and Atmospheric Administration.
[FR Doc. 04—23163 Filed 10—-14—-04; 8:45 am]
BILLING CODE 3510-JE-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
Bangladesh

October 8, 2004.

AGENCY: Committee for the

Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting limits.

EFFECTIVE DATE: October 15, 2004.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.cbp.gov. For information
on embargoes and quota re-openings,
refer to the Office of Textiles and
Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limit for Categories 340/
640 is being increased for swing,
reducing the limit for Category 341 to
account for the swing being applied to
Categories 340/640.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 69 FR 4926,
published on February 2, 2004). Also
see 68 FR 59915, published on October
20, 2003.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2004.

Comumissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 14, 2003, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton and man-
made fiber textile products, produced or
manufactured in Bangladesh and exported
during the twelve-month period which began
on January 1, 2004 and extends through
December 31, 2004.

Effective on October 15, 2004, you are
directed to adjust the limits for the following
categories, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Category AdjustedI mﬁ |1ve-month
340/640 ........cccueee. 6,460,573 dozen.
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Category Adjusted"t%vi(tel:/e month . . . Category Adjusted"t%vi(tel:/e month
Authority: Section 204 of the Agricultural
341 e 4,662,027 dozen. Act of 1956, as amended (7 U.5.C. 1854); 442 oo 17,167 dozen.
i Executive Order 11651 of March 3, 1972, as ’

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2003.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. E4-2659 Filed 10-14-04; 8:45 am]

BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Wool Textile Products Produced or
Manufactured in Malaysia

October 8, 2004.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting limits.

EFFECTIVE DATE: October 15, 2004.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
3442650, or refer to the Bureau of
Customs and Border Protection Web site
at http://www.cbp.gov. For information
on embargoes and quota re-openings,
refer to the Office of Textiles and
Apparel Web site at http://
otexa.ita.doc.gov.

amended.

The current limit for Category 435 is
being increased for swing, reducing the
limit for Category 442 to account for the
swing being applied to Category 435.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 69 FR 4926,
published on February 2, 2004). Also
see 68 FR 59921, published on October
20, 2003.

D. Michael Hutchinson,

Acting Chairman, Committee for the

Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 8, 2004.

Commissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 14, 2003, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool and
man-made fiber textiles and textile products
and silk blend and other vegetable fiber
apparel, produced or manufactured in
Malaysia and exported during the twelve-
month period which began on January 1,
2004 and extends through December 31,
2004.

Effective on October 15, 2004, you are
directed to adjust the limits for the following
categories, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Adjusted twelve-month

Category limit 1

20,093 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2003.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. E4-2660 Filed 10-14—-04; 8:45 am]

BILLING CODE 3510-DR-S

DEPARTMENT OF DEFENSE

Office of the Secretary
[Transmittal No. 05-11]

36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense
Security Cooperation Agency.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of Public
Law 104-164 dated 21 July 1996.
FOR FURTHER INFORMATION CONTACT: Ms.
J. Hurd, DSCA/OPS—-ADMIN, (703) 604—
6575

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittal 05—11 with
attached transmittal, policy justification,
Sensitivity of Technology, and Section
620G(d).

Dated: October 8, 2004.
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
BILLING CODE 5001-06-M
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DEFENSE SECURITY COOPERATION AGENCY

WASHINGTON, DC 20301-2800

7 OCT 2004

In reply refer to:
1-04/008406

The Honorable J. Dennis Hastert
Speaker of the House of Representatives
Washington, D.C. 20515-6501

Dear Mr. Speaker:

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms Export
Control Act, as amended, we are forwarding herewith Transmittal No. 05-11, concerning
the Department of the Navy's proposed Letter(s) of Offer and Acceptance to Turkey for
defense articles and services estimated to cost $96 million. Soon after this letter is
delivered to your office, we plan to notify the news media.

You will also find attached a certification as required by Section 620C(d) of the
Foreign Assistance Act of 1961, as amended, that this action is consistent with Section

620C(b) of that statute.
Sincerely,
Richard J. Millies
Deputy Director
Enclosures:

1. Transmittal No. 05-11
2. Policy Justification

3. Sensitivity of Technology
4. Section 620C(d)

Same Itr to: House Committee on International Relations
Senate Committee on Foreign Relations
House Committee on Armed Services
Senate Committee on Armed Services
House Committee on Appropriations
~ Senate Committee on Appropriations
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)
(i)

(i)

(iv)
)

(vi)

(vii)

(viii)

Transmittal No. 05-11
Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b)(1)
of the Arms Export Control Act

Prospective Purchaser: Turkey

Total Estimated Value:

Major Defense Equipment* $68 million
Other $28 million
TOTAL $96 million

Description and Quantity or Quantities of Articles or Services under
Consideration for Purchase: 225 AIM-9X SIDEWINDER Missiles, 5 AIM-9X
Dummy Air Training Missiles, 20 AIM-9X Captive Air Training Missiles, missile
containers, missile modifications, test sets and support equipment, spare and
repair parts, publications and technical data, maintenance, personnel training
and training equipment, U.S. Government and contractor representatives,
contractor engineering and technical support services, and other related elements
of logistics support.

Military Department: Navy (AHX)

Prior Related Cases, if any:
FMS case AGS - $30 million - 15Nov94

FMS case AGC- $18 million- 02Nov92
FMS case AFV - $16 million- 16Jan91

Sales Commission, Fee, etc., Paid, Offered, or Agreed to be Paid: none

Sensitivity of Technology Contained in the Defense Article or Defense Services
Proposed to be Sold: See Annex attached

Date Report Delivered to Congress: 7 OCT 2004

* as defined in Section 47(6) of the Arms Export Control Act.
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POLICY JUSTIFICATION

Turkey — AIM-9X SIDEWINDER Missiles

The Government of Turkey has requested a possible sale of 225 AIM-9X SIDEWINDER
Missiles, 5 AIM-9X Dummy Air Training Missiles, 20 AIM-9X Captive Air Training Missiles,
missile containers, missile modifications, test sets and support equipment, spare and repair
parts, publications and technical data, maintenance, personnel training and training
equipment, U.S. Government and contractor representatives, contractor engineering and
technical support services, and other related elements of logistics support. The estimated cost
is $96 million.

This proposed sale will contribute to the foreign policy and national security objectives of the
United States by improving the military capabilities of Turkey and further weapon system
standardization and interoperability with U.S. forces.

The proposed sale of the AIM-9X SIDEWINDER missile systems is being addressed in
conjunction with the planned modernization of their F-16 fighter aircraft. The missiles will
significantly enhance the Air Force’s current air-to-air intercept capability to equal
capabilities within their region of operations. The Turkish Air Force has extensive experience
operating the AIM-9M missile system with their F-16 aircraft and should have no difficulties
incorporating this proposed upgraded weapon system into their forces. The missiles will be
provided in accordance with, and subject to the limitation on use and transfer provided under
the Arms Export Control Act, as amended, as embodied in the Letter of Offer and
Acceptance. This proposed sale will improve Turkey’s capacity to contribute to NATO
operations and the Global War on Terrorism.

The proposed sale will not affect the basic military balance in the region or U.S. efforts to
encourage a negotiated settlement of the Cyprus questions.

The prime contractor will be Raytheon Systems Corporation of Tucson, Arizona. Although
generally the purchaser requires offsets, at this time, there are no known offset agreements
proposed in connection with this potential sale.

There will be up to three U.S. Government and contractor representatives on a temporary
basis for in-country training over the life of the missile systems.

There will be no adverse impact on U.S. defense readiness as a result of this proposed sale.
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Transmittal No. 05-11

Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b)(1)
of the Arms Export Control Act

Annex
Item No. vii

(vii) Sensitivity of Technology:

1. The AIM-9X represents a substantial increase in missile acquisition and kinematics
performance over the AIM-9M. The missile includes a high off-bore-sight seeker, enhanced
countermeasure rejection capability, low drag/high angle of attack airframe and the ability to
integrate the Helmet Mounted Cueing System. The software algorithms are the most sensitive
portions of the AIM-9X missile. The software continues to be modified during the testing
phase in order to improve its counter-countermeasures capabilities. No software source code
or algorithms will be released. Sensitive and/or classified (up to Secret) elements of the AIM-
9X missiles include equipment/hardware, software, training, maintenance, documentation,
and operation/performance.

2. The external view of the AIM-9X SIDEWINDER missile is Unclassified and not
sensitive. The AIM-9X features a high off-bore-sight seeker, enhanced countermeasure
rejection capability, improved acquisition range and the ability to integrate with aircraft
sensors. The seeker/guidance and control section and the target detector are Confidential and
contain sensitive state-of-the-art technology. Specifically, the infrared seeker sensitivity is a
significant improvement over the previous AIM-9 variants. Manuals and technical documents
for the AIM-9X that are necessary or support operational use and organizational maintenance
have portions classified up to Secret. Performance and operating logic of the counter-
countermeasures circuits are Secret. The hardware, software, and data identified are
classified to protect vulnerabilities, design and performance parameters and similar critical
information.

3. If a technologically advanced adversary were to obtain knowledge of the specific
hardware and software elements, the information could be used to develop countermeasures
which might reduce weapon system effectiveness or be used in the development of a system
with similar or advanced capabilities.
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CERTIFICATION UNDER § 620C(D)
OF THE FOREIGN ASSISTANCE ACT OF 1961, AS AMENDED

Pursuant to § 620C(d) of the Foreign Assistance Act of 1961, as amended
(the Act), Executive Order 12163 (§ 1-100) and State Department Delegation of
Authority No. 145 (§ 1(a)(1)), I hereby certify that the furnishing to Turkey of 225
AIM-9X SIDEWINDER Missiles, five AIM-9X Dummy Air Training Missiles, 20
AIM-9X Captive Air Training Missiles, missile containers, missile modifications,
test sets and support equipment, spare and repair parts, publications and technical
data, maintenance, personnel training and training equipment, U.S. Government and
contractor representatives, contractor engineering and technical support services,
and other related elements of logistics support is consistent with the principles
contained in § 620C(b) of the Act.

This certification will be made part of the notification to Congress under §
36(b) of the Arms Export Control Act, as amended, regarding the proposed sale of
the above-named articles and services and is based on the justification
accompanying said notification, of which said justification constitutes a full

explanation.

[FR Doc. 04—23118 Filed 10-14—04; 8:45 am)]
BILLING CODE 5001-06-C

DEPARTMENT OF DEFENSE
Office of the Secretary
[Transmittal No. 05-12]

36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense
Security Cooperation Agency.

NI =

J 01'4 R. Bolton

Under Secretary of State
for Arms Control and
International Security

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of Public
Law 104-164 dated 21 July 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
J. Hurd, DSCA/OPS—-ADMIN, (703) 604—
6575.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittal 05—12 with
attached transmittal, policy justification,
Sensitivity of Technology, and Section
620G(d).

Dated: October 8, 2004.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5001-06-M



61214 Federal Register/Vol. 69, No. 199/Friday, October 15, 2004 /Notices

DEFENSE SECURITY COOPERATION AGENCY

WASHINGTON, DC 20301-2800
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7 OCT 2004
In reply refer to:
1-04/008873

The Honorable J. Dennis Hastert
Speaker of the House of Representatives
Washington, D.C. 20515-6501

Dear Mr. Speaker:

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms Export
Control Act, as amended, we are forwarding herewith Transmittal No. 05-12, concerning
the Department of the Air Force’s proposed Letter(s) of Offer and Acceptance to Turkey
for defense articles and services estimated to cost $3.888 billion. Soon after this letter is
delivered to your office, we plan to notify the news media.

You will also find attached a certification as required by Section 620C(d) of the
Foreign Assistance Act of 1961, as amended, that this action is consistent with Section

620C(b) of that statute.
Sincerely,
Richard J. Millies
Deputy Director
Enclosures:

1. Transmittal No. 05-12
2. Policy Justification

3. Sensitivity of Technology
4. Section 620C(d)

Same Itr to: House Committee on International Relations
Senate Committee on Foreign Relations
House Committee on Armed Services
Senate Committee on Armed Services
House Committee on Appropriations
Senate Committee on Appropriations
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Transmittal No. 05-12
Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b)(1)
of the Arms Export Control Act

(i) Prospective Purchaser: Turkey

(ii) Total Estimated Value:
Major Defense Equipment* $ .652 billion
Other $3.236 billion
TOTAL $3.888 billion

(iii) Description and Quantity or Quantities of Articles or Services under Consideration
for Purchase: the modernization of 218 F-16 aircraft. This proposed sale will
modify 104 F-16 Block 40, 76 F-16 Block 50 and 38 F-16 Block 30 aircraft. The
proposed sale will include the following MDE items for integration and testing:

180 AN/APG-68(V)9 radars;

7 full mission trainers for upgrade/replacement;

200 Joint Helmet Mounted Cueing Systems (JHMCS);

200 AN/AVS-9 Night Vision Goggles (NVG);

4 AGM-84H Joint Standoff Land Attack Missile-Expanded Response
(SLAM-ER);

4 AGM-84 HARPOON missiles;

6 AIM-120C Advanced Medium Range Air-to-Air Missiles (AMRAAM);

4 drones (aerial targets);

1 AGM-154B Joint Standoff Weapon (JSOW);

1 AGM-154A JSOW;

2 AIM-9X SIDEWINDER missiles;

2 CBU-103 Cluster Bomb Units with Wind Corrected Munitions Dispenser
(WCMD);

2 CBU-105 Sensor Fused Weapon with WCMD;

1 AGM-88B High-Speed Anti-Radiation Missiles (HARM); and

2 AN/ASQ-213 HARM Targeting System (export) (HTS(E).

The proposed upgraded capabilities will include integration of the Modular
Mission Computer, AN/APG-68(V)9, JHMCS, AN/AVS-9, Link-16, Self-Protection
Electronic Warfare Suite (SPEWS II), HTS(E), export versions of weapons
available on F-16s, plus five additional foreign weapon systems: Infra-Red
Improved SIDEWINDER-TVC (IRIS-T) (Germany) and PENGUIN (Norway),
PYTHON-5 (Israel), DERBY (Israel), and SPICE (Israel). Also included are
system integration and testing, missile modifications, software
development/integration, test sets and support equipment, spare and repair parts,
publications and technical data, maintenance, personnel training and training
equipment, U.S. Government and contractor representatives, contractor
engineering and technical support services, and other related elements of logistics
support.

* as defined in Section 47(6) of the Arms Export Control Act.
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(iv)
)

(vi)

(vii)

(viii)

Military Department: Air Force (NCU)

Prior Related Cases, if any:

FMS case NCE - $ 162 million - 26Mar92
FMS case SLA - $2,343 million - 26Mar92
FMS case SFA - $3,270 million - 09Dec83

Sales Commission, Fee, etc., Paid, Offered, or Agreed to be Paid: none

Sensitivity of Technology Contained in the Defense Article or Defense Services
Proposed to be Sold: See Annex attached

Date Report Delivered to Congress: 7 OCT 2004
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POLICY JUSTIFICATION

Turkey — F-16 Modernization Program

The Government of Turkey has requested a possible sale for the modernization of 218 F-16
aircraft. This proposed sale will modify 104 F-16 Block 40, 76 F-16 Block 50 and 38 F-16
Block 30 aircraft. The proposed sale will include the following MDE items for integration
and testing:

180 AN/APG-68(V)9 radars;

7 full mission trainers for upgrade/replacement;

200 Joint Helmet Mounted Cueing Systems (JHMCS);

200 AN/AVS-9 Night Vision Goggles (NVG);

4 AGM-84H Joint Standoff Land Attack Missile-Expanded Response (SLAM-ER);
4 AGM-84 HARPOON missiles;

6 AIM-120C Advanced Medium Range Air-to-Air Missiles (AMRAAM);

4 drones (aerial targets);

1 AGM-154B Joint Standoff Weapon (JSOW);

1 AGM-154A JSOW;

2 AIM-9X SIDEWINDER missiles;

2 CBU-103 Cluster Bomb Units with Wind Corrected Munitions Dispenser (WCMD);
2 CBU-105 Sensor Fused Weapon with WCMD;

1 AGM-88B High-Speed Anti-Radiation Missiles (HARM);

2 AN/ASQ-213 HARM Targeting System (export) (HTS(E).

The proposed upgraded capabilities will include integration of the Modular Mission
Computer, AN/APG-68(V)9, JHMCS, AN/AVS-9, Link-16, Self-Protection Electronic
Warfare Suite (SPEWS II), HTS(E), export versions of weapons available on F-16s, plus five
additional foreign weapon systems: Infra-Red Improved SIDEWINDER-TVC (IRIS-T)
(Germany) and PENGUIN (Norway), PYTHON-S (Israel), DERBY (Israel), and SPICE
(Israel). Also included are system integration and testing, missile modifications, software
development/integration, test sets and support equipment, spare and repair parts,
publications and technical data, maintenance, personnel training and training equipment,
U.S. Government and contractor representatives, contractor engineering and technical
support services, and other related elements of logistics support. The estimated cost is $3.888
billion.

This proposed sale will contribute to the foreign policy and national security objectives of the
United States by improving the military capabilities of Turkey and further weapon system
standardization and interoperability with U.S. forces.

This proposed modernization will enhance the Turkish Air Force’s ability to defend Turkey
while patrolling the nation’s extensive coastline and borders against future threats and
contribute to Global War on Terrorism and NATO operations. Turkey needs these
capabilities for mutual defense, regional security, modernization, and U.S. and NATO
interoperability. The proven reliability and compatibility of like systems integrated with
numerous platforms will foster increased interoperability with NATO and U.S. forces, and
expand regional defenses to counter common threats to air, border, and shipping assets in the
region. The modernization of the F-16 aircraft will be provided in accordance with, and



61218 Federal Register/Vol. 69, No. 199/Friday, October 15, 2004 /Notices

subject to the limitation on use and transfer provided under the Arms Export Control Act, as
amended, as embodied in the Letter of Offer and Acceptance.

This proposed sale will not adversely affect either the military balance in the region or U.S.
efforts to encourage a negotiated settlement of the Cyprus questions.

The principle contractors will be:

BAE Advanced Systems Greenlawn, New York
Boeing Integrated Defense Systems St Lewis, Missouri
(three locations) Long Beach, California
San Diego, California
Harris Corporation, Government Melbourne, Florida

Communications Systems Division
Lockheed Martin Aeronautics Company Fort Worth, Texas
Lockheed Martin Missiles and Fire Control Dallas, Texas
Northrop-Grumman Electro-Optical Systems Garland, Texas
Northrop-Grumman Electronic Systems Baltimore, Maryland
Raytheon Missile Systems Tucson, Arizona

Although generally the purchaser requires offsets, at this time, there are no known offset
agreements proposed in connection with this potential sale.

There will be up to three U.S. Government and contractor representatives on a temporary
basis for in-country training over the life of the missile systems.

There will be no adverse impact on U.S. defense readiness as a result of this proposed sale.
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Transmittal No. 1 05-12

Notice of Proposed Issuance of Letter of Offer
Pursuant to Section 36(b)(1)
of the Arms Export Control Act

Classified Annex
Item No. vii

(vii) Sensitivity of Technology:

1. The modifications and weapons proposed in the PEACE ONYX III F-16
modernization program are, for the most part, classified. The highest level of classified
information required to be released for training, operation and maintenance of the modified
Block 40 and 50 F-16s and weapons associated with the PEACE ONYX III modification is
Secret. The highest level that could be revealed through reverse engineering or testing of the
end item, including weapons, is Secret.

2. The modified Turkey Air Force Block 40 and Block 50 aircraft will include the
following classified or sensitive components and weapons:

a. The AIM-9X SIDEWINDER missile is a supersonic, air-to-air guided missile that
employs a passive infrared (IR) target acquisition system, proportional
navigational guidance, a closed-loop position servo Fin Actuator Unit, and a
Target Detector. It features digital technology and micro-miniature solid-state
electronics. A solid-propellant Rocket Motor propels the missile. The AIM-9X is
configured with an Annular Blast Fragmentation warhead controlled by an
Electronic Safe-Arm Device. Jet Vane Control provides enhanced
maneuverability over other variants of the AIM-9, as well as most currently
fielded foreign infrared missiles, by'deﬂecting rocket motor thrust to aid in
turning. The AIM-9X All-Up Round (AUR) is Confidential; major components
and subsystems range from unclassified to Confidential; and technical data and
other documentation are classified up to Secret.

b. The AGM-88B High-Speed Anti-Radiation Missiles (HARM) is a supersonic air-
to-surface missile designed to seek and destroy enemy radar equipped air defense
systems. HARM has a proportional guidance system that homes in on enemy
radar emissions through a fixed antenna and seeker head in the missile nose. The
missile consists of four sections including guidance, warhead, control section and
rocket motor. The HARM AUR is classified Confidential, major components and
subsystems range from unclassified up to Secret; technical and data and other
documentation are classified up to Secret.

¢. The AIM-120C Advanced Medium Range Air-to-Air Missile (AMRAAM) is a
supersonic, air launched, aerial intercept, guided missile featuring digital
technology and micro-miniature solid-state electronics. The missile employs active
radar target tracking, proportional navigation guidance, and active Radio
Frequency target detection. It can be launched day or night, in any weather and
increases pilot survivability by allowing the pilot to disengage after missile launch
and engage other targets. AMRAAM capabilities include lookdown/shootdown,
multiple launches against multiple targets, resistance to electronic
countermeasures, and interception of high- and low-flying and maneuvering
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targets. The AMRAAM AUR is classified Confidential, major components and
subsystems range from unclassified to Confidential; and technical data and other
documentation are classified up to Secret.

d. The AGM-84 HARPOON is an all weather, over-the-horizon, anti-ship missile

system. Its low-level, sea-skimming cruise trajectory, active radar guidance and
warhead design assure high survivability and effectiveness. The HARPOON
missile is designed as an anti-ship cruise missile. It cruises just above the water’s
surface toward its target and, just before impact, does a terminal pop-up
maneuver to counter close-in defenses and enhance warhead penetration. The
HARPOON AUR is classified Confidential; individual components (guidance,
seeker, radome, warhead, and other components) are all classified Confidential;
technical data and other documentation are classified up to Secret.

e. The AGM-154A/B Joint Standoff Weapon (JSOW) is a low observable, 1000 Ib.

class, INS/GPS-guided, family of air-to-ground glide weapons. JSOW consists of a
common airframe and avionics that provides for a modular payload assembly to
attack stationary and moving massed light-armored and armored vehicle columns,
surface-to-air targets and personnel. JSOW provides combat forces with all
weather, day/night, multiple kills per pass, launch and leave, and standoff
capability. JSOW A contains BLU-97 Combined Effects submunitions effective
against light armored vehicles, soft targets and personnel and JSOW B contains
BLU-108 Sensor Fuzed Weapon submunitions for use against armored vehicles or
main battle tanks. The JSOW AUR is Unclassified, major components and
subsystems are classified up to Secret; and technical data and other
documentation are to Secret.

f. The CBU-103 is a wide area smart munition designed to defeat fixed and moving,

lightly armored land combat vehicles, personnel, and soft targets. CBU-103
consists of a Tactical Munition Dispenser (TMD) and 202 BLU-97 submunitions.
These Combined effects submunitions are multi-mode to allow use against light
armor in a shaped-charge mode and against soft targets, such as wood structures
or personnel in a blast/fragmentation mode. The CBU-103 incorporates the Wind
Corrected Munition Dispenser (WCMD) tail kit. The tail kit inertially steers the
munition from a known release point to precise target coordinates while
compensating for launch transients, winds aloft, surface winds, and adverse
weather. The CBU-103 AUR is Unclassified; major components and subsystems
are classified up to Confidential; technical data/documentation are classified up to
Secret.

g. The Sensor Fuzed Weapon (SFW) CBU-105 is a wide area smart munition

designed to defeat fixed and moving land combat vehicles including main battle
tanks. The SFW consists of a Tactical Munition Dispenser (TMD), SUU-66/B, and
ten BLU-108 submunitions. Each submunition centains four projectile warheads,
for a total of 40 submunitions per TMD. The warheads target and activate
through a small infrared sensor and fire a self-forging, penetrating projectile into
the target. The CBU-105 incorporates the Wind Corrected Munition Dispenser
(WCMD) tail kit, nearly equivalent in function to the CBU-103 tail kit (see the
WCMD description above). The SFW CBU-105 AUR is Unclassified; major
components and subsystems are classified up to Confidential; and technical data
and documentation are classified up to Secret.

h. The Joint Direct Attack Munition (JDAM) is a guidance tail kit that converts

unguided free-fall bombs into accurate, adverse weather "smart" munitions. With
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the addition of a new tail section that contains an inertial navigational system and
a global positioning system guidance control unit, JDAM improves the accuracy of
unguided, general-purpose bombs in any weather condition. JDAM can be
launched from very low to very high altitudes in a dive, toss and loft, or in straight
and level flight with an on-axis or off-axis delivery. JDAM enables multiple
weapons to be directed against single or multiple targets on a single pass. The
JDAM AUR and all of its components are unclassified, technical data for JDAM is
classified up to Secret.

i. Standoff Land Attack Missile/Expanded Response (SLAM-ER) is an air-launched,
day/night, adverse weather, over-the-horizon, precision strike missile. SLAM-ER
provides an effective, long range, precision strike option for both pre-planned and
Target of Opportunity attack missions against land and maneuvering ship targets,
and other moving targets. SLAM/ER contains a highly accurate, GPS-aided
guidance system; an imaging infrared seeker and two-way data link with the
AWW-13 Advanced Data Link pod for Man-In-The-Loop (MITL) control;
improved missile aerodynamic performance characteristics that allow both long
range and flexible terminal attack profiles; and an ordnance section with good
penetrating power and lethality. Advanced features on SLAM-ER include
Automatic Target Acquisition (ATA). This function improves target acquisition in
cluttered scenes, overcomes most IR countermeasures, and mitigates the effects of
environmentally degraded conditions. The SLAM-ER AUR is classified
Confidential, individual components (guidance, seeker, radome, warhead, and
other components) are all classified Confidential; technical data and other
documentation are classified up to Secret.

j- The Joint Helmet Mounted Cueing System (JHMCS) is a modified HGU-55/P
helmet that incorporates a visor-projected Heads-Up Display (HUD) to cue
weapons and aircraft sensors to air and ground targets. In close combat, a pilot
must currently align the aircraft to shoot at a target. JHMCS allows the pilot to
simply look at a target to shoot. This system projects visual targeting and aircraft
performance information on the back of the helmet's visor, enabling the pilot to
monitor this information without interrupting his field of view through the cockpit
canopy, the system uses a magnetic transmitter unit fixed to the pilot's seat and a
magnetic field probe mounted on the helmet to define helmet pointing positioning.
A Helmet Vehicle Interface (HVI) interacts with the aircraft system bus to provide
signal generation for the helmet display. This provides significant improvement
for close combat targeting and engagement. Hardware is Unclassified; technical
data and documents are classified up to Secret.

k. The HARM Targeting System (Export) (HTS(E)) is designed for Suppression of
Enemy Air Defenses (SEAD). The HTS(E) provides pilots the capability to employ
HARM in its most effective mode, Range Known. The pod can autonomously
detect, identify and locate radar- guided threats at long ranges. It displays the
target location to the pilot for AGM-88 designation and firing. The HTS(E) is
fully field reprogrammable and designed for high reliability/ maintainability.
HTS(E) provides a significant increase in situational awareness. AN/ASQ-213
HTS(E) hardware is classified Secret; major components and subsystems range
from unclassified to Secret; technical data and documentation are classified up to
Secret.

1. The AN/APG-68(V)9 is the latest model of the APG-68 radar. This model contains
the latest digital technology available for a mechanically scanned antenna,
including higher processor power, higher transmission power, more sensitive
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receiver electronics, and an entirely new capability, Synthetic Aperture Radar
(SAR), which creates higher-resolution ground maps from a much greater distance
than previous versions of the APG-68. The upgrade features a 30% increase in
detection range of air targets, a five-fold increase in processing speed, a ten-fold
increase in memory, as well as significant improvements in all modes, jam
resistance and false alarm rates. Complete hardware is classified Confidential;
major components and subsystems are classified Confidential; software is
classified Secret; and technical data and documentation are classified up to Secret.

. The AN/AVS-9 Night Vision Goggle (NVG) is a 3rd generation aviation NVG

offering higher resolution, high gain, and photo response to near infrared.
Features include independent eye-span adjustment, 25-mm eye relief eyepieces
which easily accommodate eyeglasses, and a low-profile battery pack. Minus-blue
filter screens glare from cockpit instrument lighting; class B filter (available with
some variants) can accommodate aircraft color displays. Other features include:
low-distortion optics and automatic brightness control. The Night Vision Imaging
System modification includes cockpit modifications to provide NVG-compatible
cockpit lighting that optimizes NVG sensitivity, as well as external lighting capable
of operating in a covert mode wherein only NVG-equipped personnel can see the
aircraft external lighting. Hardware is Unclassified; and technical data and
documentation to be provided are Unclassified.

n. The Multifunctional Information Distribution System-Low Volume Terminal

(MIDS-LVT) is an advanced Link-16 command, control, communications, and
intelligence (C3I) system incorporating high-capacity, jam-resistant, digital
communication links for exchange of near real-time tactical information, including
both data and voice, among air, ground, and sea elements. MIDS-LVT is intended
to support key theater functions such as surveillance, 1dent1ficatlon, air control,
weapons engagement coordination, and direction for all services and allied forces
The system will provide jamming-resistant, wide-area communications on a Link-
16 network among MIDS and Joint Tactical Information Distribution System
(JTIDS) equipped platforms. The MIDS/LVT and MIDS On Ship Terminal
hardware, publications, performance specifications, operational capability,
parameters, vulnerabilities to countermeasures, and software documentation are
classified Confidential. The classified information to be provided consists of that
which is necessary for the operation, maintenance, and repair (through
intermediate level) of the data link terminal, installed systems, and related
software.

o. F-16 Block 40/50 Simulator/Training Devices: A complete, high fidelity simulation

for the post-CCIP F-16 Block 40/50 aircraft realistically simulates all hardware,
software, avionics, and weapons requested by the buyer, so all of the capabilities
and sensitivities associated with the aircraft itself are evident in the simulator.
Hardware is Unclassified; software and overall simulation are classified up to
Secret.

If a technologically advanced adversary were to obtain knowledge of the specific

hardware and software elements, the information could be used to develop countermeasures
that might reduce weapon system effectiveness or be used in the development of a system with
similar or advanced capabilities.
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CERTIFICATION UNDER § 620C(d)
OF THE FOREIGN ASSISTANCE ACT OF 1961, AS AMENDED

Pursuant to § 620C(d) of the Foreign Assistance Act of 1961, as amended
(the Act), Executive Order 12163 (§ 1-100) and State Department Delegation of
Authority No. 145 (§ 1(a)(1)), I hereby certify that the export of defense articles
and services associated with the modification of 218 F-16 Aircraft, to include the
integration of export versions of weapons available on F-16s, system integration
and testing, missile modifications, software development/integration, test sets and

support equipment, spare and repair parts, publications and technical data,
maintenance, personnel training and training equipment, U.S. Government and
contractor representatives, contractor engineering and technical support services,
and other related elements of logistics support is consistent with the principles
contained in § 620C(b) of the Act.

This certification will be made part of the notification to Congress under §
36(b) of the Arms Export Control Act, as amended, regarding the proposed sale
of the above-named articles and services and is based on the justification
accompanying said notification, of which said justification constitutes a full

explanation.

[FR Doc. 04—23119 Filed 10-14—-04; 8:45 am]
BILLING CODE 5001-06-C

DEPARTMENT OF DEFENSE
Office of the Secretary

Renewal of the Planning and Steering
Advisory Committee (Navy)

ACTION: Notice.

SUMMARY: The Planning and Steering
Advisory Committee (PSAC) has been
renewed in consonance with the public
interest, and in accordance with the
provisions of Public Law 92—463, the
“Federal Advisory Committee Act.”
The PSAC provides an avenue of
communications by which a

A0 R Nebt=

Joh@ R. Bolton

Under Secretary of State for
Arms Control and International Security

distinguished group representing
scientific, academic engineering and
intelligence communities advises the
Chief of Naval Operations on questions
related to SSBN Security. Their mission
is to make in-depth technical
assessments of U.S. and foreign threat
ASW developments and related
technologies, to critically review
programs which potentially impact
SSBN survivability, and to evaluate
intelligence efforts to identify and
define ASW and SSBN survivability
threats.

The Committee will continue to be
composed of selected Group members to
conduct detailed examinations of
matters related to SSBN security.

FOR FURTHER INFORMATION CONTACT:
Laura Wurzer, telephone: 301-693—
0934.

Dated: October 8, 2004.
L.M. Bynum,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 04-23114 Filed 10-14-04; 8:45 am]|
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

National Security Education Board
Meeting

AGENCY: National Defense University,
DOD.
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ACTION: Notice of meeting.

SUMMARY: Pursuant to Public Law 92—
463, notice is hereby given of a
forthcoming meeting of the National
Security Education Board. The purpose
of the meeting is to review and make
recommendations to the Secretary
concerning requirements established by
the David L. Boren National Security
Education Act, Title VIII of Public Law
102—183, as amended.

DATES: October 29, 2004.

ADDRESSES: The Crystal City Marriott
Hotel, 1999 Jefferson Davis Highway,
Arlington, Virginia 22202.

FOR FURTHER INFORMATION CONTACT: Dr.
Edmond J. Collier, Deputy Director for
Programs, National Security Education
Program, 1101 Wilson Boulevard, Suite
1210, Rosslyn P.O. Box 20010,
Arlington, Virginia 22209-2248; (703)
696—1991. Electronic mail address:
colliere@ndu.edu

SUPPLEMENTARY INFORMATION: The Board
meeting is open to the public.

Dated: October 8, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04—-23115 Filed 10-14—04; 8:45 am)]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board

AGENCY: Department of Defense.

ACTION: Notice of Advisory Committee
Meeting.

SUMMARY: The Defense Science Board
Task Force on Identification
Technologies will meet in closed
session on November 4-5, 2004, at
Strategic Analysis Inc., 3601 Wilson
Boulevard, Arlington, VA. The Task
Force will assess current technologies
and operational concepts to identify and
track individuals and materiel.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition, Technology &
Logistics on scientific and technical
matters as they affect the perceived
needs of the Department of Defense. In
this assessment, the task force’s
investigation will encompass defense,
intelligence, and commercial systems,
including compartmented technology in
development and promising
technologies in the lab that are not yet
deployed. Technologies will include
passive/active, line of sight/non-line of

sight, and cooperative/non-cooperative.
Potential mechanisms include
predictive behavior modeling based on
threat characteristics (attack modality,
ideological makeup, social, ethnic,
religious and political tendencies, etc.),
identification technologies such as
biometrics (iris scans, facial features,
voice prints, etc.), DNA matching, and
advanced non-identification
technologies such as EO, RF,
hyperspectral, and fluid surface
assembly (FSA) sensors.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
P.L. No. 92—-463, as amended (5 U.S.C.
App. 2), it has been determined that
these Defense Science Board Task Force
meetings concern matters listed in 5
U.S.C. 552b(c)(1) and that, accordingly,
the meetings will be closed to the
public.

Dated: October 8, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04-23113 Filed 10-14-04; 8:45 am)]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board

AGENCY: Department of Defense.
ACTION: Notice of Advisory Committee
Meeting.

SUMMARY: The Defense Science Board
Task Force on Red Lessons Learned will
meet in closed session on October 22,
2004, at SAIC, 4001 N. Fairfax Drive,
Arlington, VA. This Task Force will
assess what useful information can our
adversaries learn from U.S. military
engagement and, particularly, what
might they have learned from Operation
Iraqi Freedom and Operation Enduring
Freedom; identify the channels through
which adversaries learn about U.S.
capabilities; is there any evidence an
adversary is adjusting to U.S.
capabilities and what might the U.S. do
to counter this; what are the indicators
or observables that the Intelligence
Community can focus on to determine
if an adversary is engaging in this type
of practice and do the indicators change
in peacetime or wartime; do different
technology insertion models exist; is
there any evidence potential adversaries
are targeting the seams in the U.S.
command and control alignment and
planning process; and the preceding
areas of concern focus primarily on the
military operations phases, are the
potential adversaries observing,

analyzing and adapting during the
preparation and stabilization phase?

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition, Technology &
Logistics on scientific and technical
matters as they affect the perceived
needs of the Department of Defense.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
P.L. 92-463, as amended (5 U.S.C. App.
2), it has been determined that these
Defense Science Board Task Force
meetings concern matters listed in 5
U.S.C. 552b(c)(1) and that, accordingly,
these meetings will be closed to the
public.

Dated: October 7, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04—23116 Filed 10-14—04; 8:45 am]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Threat Reduction Advisory Committee

AGENCY: Department of Defense, Office
of the Under Secretary of Defense
(Acquisition, Technology and Logistics).
ACTION: Notice of Advisory Committee
Meeting.

SUMMARY: The Threat Reduction
Advisory Committee will meet in closed
session on Thursday, December 2, 2004,
at the Institute for Defense Analyses
(IDA), and on Friday, December 3, 2004,
in the Pentagon, Washington, DC.

The mission of the Committee is to
advise the Under Secretary of Defense
(Acquisition, Technology and Logistics)
on combating weapons of mass
destruction, chemical and biological
defense, transformation of the nuclear
deterrence, and other matters related to
the Defense Threat Reduction Agency’s
mission.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Public Law 92-463, as amended (5
U.S.C. Appendix II), it has been
determined that this Committee meeting
concerns matters listed in 5 U.S.C.
552b(c)(1), and that accordingly the
meeting will be closed to the public.
DATES: Thursday, December 2, 2004, (8
a.m. to 4 p.m.) and Friday, December 3,
2004, (8 a.m. to 9:20 a.m.)

ADDRESSES: Institute for Defense
Analyses, Board Room, 4850 Mark
Center Drive, Alexandria, Virginia and
the USD(AT&L) Conference Room
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(3D1019), the Pentagon, Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Colonel Don Culp, USAF,
Defense Threat Reduction Agency/AST,
8725 John J. Kingman Road MS 6201,
Fort Belvoir, VA 22060-6201, Phone:
(703) 767-5717.

Dated: October 7, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04-23117 Filed 10-14-04; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE

Defense Finance and Accounting
Service

Privacy Act of 1974; Systems of
Records

AGENCY: Defense Finance and
Accounting Service.

ACTION: Notice to add a new system of
records.

SUMMARY: The Defense Finance and
Accounting Service (DFAS) is proposing
to add a system of records notice to its
inventory of record systems subject to
the Privacy Act of 1974, (5 U.S.C. 552a),
as amended.

DATES: This Action will be effective
without further notice on November 15,
2004 unless comments are received that
would result in a contrary
determination.

ADDRESSES: Send comments to the
FOIA/PA Program Manager, Office of
Corporate Communications, Defense
Finance and Accounting Service, 6760
E. Irvington Place, Denver, CO 80279-
8000.

FOR FURTHER INFORMATION CONTACT: Ms.
Linda Krabbenhoft at (303) 676—7514.

SUPPLEMENTARY INFORMATION: The
Defense Finance and Accounting
Service notices for systems of records
subject to the Privacy Act of 1974 (5
U.S.C. 552a), as amended, have been
published in the Federal Register and
are available from the address above.
The proposed system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act of 1974, as amended, was
submitted on October 4, 2004, to the
House Committee on Government
Reform, the Senate Committee on
Governmental Affairs, and the Office of
Management and Budget (OMB)
pursuant to paragraph 4c of Appendix I
to OMB Circular No. A-130, ‘Federal
Agency Responsibilities for Maintaining
Records About Individuals,” dated

February 8, 1996 (February 20, 2996, 61
FR 6427).

Dated: October 7, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

T7320

SYSTEM NAME:

Electronic Funds Transfer (EFT)
Records.

SYSTEM LOCATIONS:

Defense Finance and Accounting
Service, Columbus, P.O. Box 182317
Columbus, OH 43218-2317

Defense Finance and Accounting
Service, Cleveland, 1240 E. 9th Street,
Cleveland, OH 44199-8002

Defense Finance and Accounting
Service, Denver, 6760 E. Irvington Place,
Denver, CO 80279-8000

Defense Finance and Accounting
Service, Indianapolis, 8899 E. 56th St.,
Indianapolis, IN 46249-0100

Defense Finance and Accounting
Service, Kansas City, 1500 E. Bannister
Road, Kansas City, MO 64197—-0001

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Department of Defense (DoD) civilian
personnel, and other U.S. government
employees paid by DFAS; active
military, former, and retired military
members; Reserve and National Guard
personnel; academy nominees,
applicants, and cadets; dependents of
military personnel; and foreign
nationals residing in the United States,
and all in receipt of payments from
DFAS.

CATEGORIES OF RECORDS IN THE SYSTEM:

Individual’s Name, Social Security
Number, home address, financial
institution account number, account
type, financial institution name,
American Banking Association routing
and transmittal number, lock box
number, electronic funds transfer
payment method, and electronic funds
transfer waiver.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations; Pub. L. 104—134, Debt
Collection Improvement Act of 1996;
DoD Financial Management Regulation
7000.14-R, Volumes 7B, 7C, 8, Military
Pay Policy and Procedures—Retired
Pay, Military Pay Policy and
Procedures—Active Duty and Reserve
Pay, Civilian Pay Policy and Procedures;
and E.O. 9397 (SSN).

PURPOSE(S):

The Electronic Funds Transfer
Records will provide DoD with a central

repository for military and civilian
remittance information, which will be
used to verify the validity of payee and
financial institution accounts prior to
issuing an electronic payment.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, as amended,
these records or information contained
therein may specifically be disclosed
outside the Department of Defense as a
routine use pursuant to 5 U.S.C.
552a(b)(3) as follows:

To the U.S. Treasury Department to
provide information on check issues
and electronic funds transfers.

To the Internal Revenue Service to
report taxable earnings and taxes
withheld, accounting, and tax audits,
and to compute or resolve tax liability
or tax levies.

To the Social Security Administration
to report earned wages by members for
the Federal Insurance Contribution Act,
accounting or tax audits, and death
notices.

To the Department of Veterans Affairs
to report compensation, waivers, and
audits, life insurance accounting,
disbursement and benefit
determinations, and death notices.

To the American Red Cross and
military relief societies to assist military
personnel, and their dependents in
determining the status of monthly pay,
dependents’ allotments, loans, and
related financial transactions, and to
perform other relief-related duties as
requested by the service member.

To Federal Reserve banks to distribute
payments made through the direct
deposit system to financial
organizations or their processing agents
authorized by individuals to receive and
deposit payments in their accounts.

The DoD ‘Blanket Routine Uses’
published at the beginning of the
Defense Finance and Accounting
Service compilation of systems of
records notices also apply to this
system.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

Disclosures pursuant to 5 U.S.C.
552a(b)(12) may be made from this
system to ‘consumer reporting agencies’
as defined in the Fair Credit Reporting
Act, (15 U.S.C. 1681a(f)) or the Federal
Claims Collection Act of 1966, (31
U.S.C. 3701(a)(3)). The purpose of this
disclosure is to aid in the collection of
outstanding debts owed to the Federal
government; typically to provide an
incentive for debtors to repay
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delinquent Federal government debts by
making these debts part of their credit
records.

The disclosure is limited to
information necessary to establish the
identity of the individual, including
name, address, and taxpayer
identification number (Social Security
Number for individuals); the amount,
status, and history of the claim; and the
agency or program under which the
claim arose for the sole purpose of
allowing the consumer reporting agency
to prepare a commercial credit report.

Policies and practices for storing,
retrieving, accessing, retaining, and
disposing of records in the system:

STORAGE:

The records are maintained in
computers and computer output
products; electronic storage media, and
hard copy documents.

RETRIEVABILITY:

Retrieved by entering the last four
digits of the Social Security Number,
and a portion of the person’s last name.

SAFEGUARDS:

Records are stored in office buildings
protected by guards, controlled
screening, visitor registers are used,
electronic access, and/or locks. Access
to records is limited to individuals who
are properly screened and cleared on a
need-to-know basis in the performance
of their official duties. Passwords and
digital signatures are used to control
access to the systems data, and
procedures are in place to deter and
detect browsing and unauthorized
access. Physical and electronic access
are limited to persons responsible for
servicing and authorized to use the
record system.

RETENTION AND DISPOSAL:

Records in this system are maintained
for 6 years and 3 months after date of
cutoff.

SYSTEM MANAGER(S) AND ADDRESS:
Director, Strategic Business Office,
Defense Finance and Accounting
Service, Columbus, P.O. Box 182317
Columbus, OH 43218-2317.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system of records
should address written inquiries to the
Defense Finance and Accounting
Service, Office of Corporate
Communications, Freedom of
Information Act/Privacy Act Program
Manager, 6760 E. Irvington Place,
Denver, CO 80279-8000.

Individual should provide their full
name, Social Security Number, office or

organization where currently assigned,
if applicable, and current address, and
telephone number.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system of records should address
written inquiries to the Defense Finance
and Accounting Service, Office of
Corporate Communications, Freedom of
Information Act/Privacy Act Program
Manager, 6760 E. Irvington Place,
Denver, CO 80279-8000.

Individual should provide their full
name, Social Security Number, office or
organization where currently assigned,
if applicable, and current address, and
telephone number.

CONTESTING RECORD PROCEDURES:

The DFAS rules for accessing records,
for contesting contents and appealing
initial agency determinations are
published in DFAS Regulation 5400.11—
R; 32 CFR part 324; or may be obtained
from the Defense Finance and
Accounting Service, Office of Corporate
Communications, Freedom of
Information Act/Privacy Act Program
Manager, 6760 E. Irvington Place,
Denver, CO 80279-8000.

RECORD SOURCE CATEGORIES:

Information is obtained from the
Active Duty, Reserve, Guard, separated
or retired military members, cadets,
dependents, annuitants, and civilian
employees.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

[FR Doc. 04—23120 Filed 10—-14—-04; 8:45 am)]
BILLING CODE 5001-06-M

DEPARTMENT OF DEFENSE

Office of the Joint Staff; Privacy Act of
1974; System of Records
AGENCY: Office of the Joint Staff, DoD.

ACTION: Notice to add a system of
records.

SUMMARY: The Office of the Joint Staff,
DoD proposes to add a system of records
to its inventory of record systems
subject to the Privacy Act of 1974 (5
U.S.C. 552a), as amended.

DATES: The changes will be effective on
November 15, 2004 unless comments
are received that would result in a
contrary determination.

ADDRESSES: Send comments to DoD/
WHS/ESCD, Directives and Records
Division, Directives and Records
Branch, 201 12th Street, Arlington, VA
22202.

FOR FURTHER INFORMATION CONTACT: Ms.
Juanita Irvin at (703) 601-4722,
extension 110.

SUPPLEMENTARY INFORMATION: The Office
of the Joint Staff notices for systems of
records subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended, have
been published in the Federal Register
and are available from the address
above.

The proposed system report, as
required by 5 U.S.C. 552a(r) of the
Privacy Act of 1974, as amended, was
submitted on October 4, 2004, to the
House Committee on Government
Reform, the Senate Committee on
Governmental Affairs, and the Office of
Management and Budget (OMB)
pursuant to paragraph 4c of appendix I
to OMB Circular No. A-130, ‘Federal
Agency Responsibilities for Maintaining
Records About Individuals,” dated
February 8, 1996 (February 20, 1996, 61
FR 6427).

Dated: October 7, 2004.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

JS009ATHD

SYSTEM NAME:
Anti-Terrorism Awareness Training.

SYSTEM LOCATION:

Defense Technical Information
Center, 8725 John J. Kingman Road, Fort
Belvoir, VA 22060-6218.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Service members (to include the
Reserve and National Guard), DoD
civilian employees, DoD contractors,
and DoD employee dependant family
members.

CATEGORIES OF RECORDS IN THE SYSTEM:

The information collected from the
individual includes their first name, last
name, last 4 digits of their Social
Security Number, rank, user category,
combatant command region, and date
training completed.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

10 U.S.C., Chapter 5, sections 151—
155; DoD Instruction 2000.16, DoD
Antiterrorism Standards; and E.O. 9397
(SSN).

PURPOSE(S):

Due to the increased terrorism threat
world-wide, the Department of Defense
(DoD) requires that all DoD employees,
contractors and dependents who will be
traveling outside the United States take
terrorism awareness training to make
them more aware of potential threats.
The system will be used by authorized
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DoD officials to validate required
training has been completed within the
past year.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The DoD ‘Blanket Rountine Uses’ set
forth at the beginning of the Joint Staff’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are automated and are
maintained in computers and computer
output products and reside on disk and
magnetic tape.

RETRIEVABILITY:

A combination of individual’s name
and the last 4 digits of their Social
Security Number retrieve the record.
Training date is then displayed for
matching individual records.

SAFEGUARDS:

Records are maintained in a
controlled facility. Physical entry is
restricted by the use of locks, guards,
and is accessible only to authorized
personnel. Access to records is limited
to those personnel who require the
records to perform their official duties
consistent with the purpose for which
the information was collected. Access to
computerized data is restricted by
passwords, which are changed
periodically.

RETENTION AND DISPOSAL:

Disposition pending. Until the
National Archives and Records
Administration has approved the
retention and disposition schedule for
these records treat them as permanent.

SYSTEM MANAGER(S) AND ADDRESS:

Branch Chief, Programs and
Resources, Antiterrorism Division J-34,
The Joint Staff, ]-3, Deputy Directorate
for Antiterrorism and Homeland
Defense, 3000 Joint Staff Pentagon,
Washington, DC 20318-3000.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Branch
Chief, Programs and Resources,

Antiterrorism Division J-34, The Joint
Staff, ]-3, Deputy Directorate for
Antiterrorism and Homeland Defense,
3000 Joint Staff Pentagon, Washington,
DC 20318-3000.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves is
contained in this system should address
written inquiries to the Branch Chief,
Programs and Resources, Antiterrorism
Division J-34, The Joint Staff, ]-3,
Deputy Directorate for Antiterrorism
and Homeland Defense, 3000 Joint Staff
Pentagon, Washington, DC 20318-3000.

CONTESTING RECORD PROCEDURES:

The Joint Staff rules for accessing
records and for contesting contents and
appealing initial determinations are
contained in OSD Administrative
Instruction 81; Joint Administrative
Instruction 2530.9A; 32 CFR part 311; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:

From the individual. Date training
was taken is computer generated.
EXEMPTIONS CLAIMED FOR THE SYSTEM:

None.

[FR Doc. 04—23121 Filed 10—-14—-04; 8:45 am)]
BILLING CODE 5001-06-M

DEPARTMENT OF EDUCATION

Student Assistance General
Provisions, Federal Perkins Loan,
Federal Work-Study, Federal
Supplemental Educational Opportunity
Grant, Federal Family Education Loan,
William D. Ford Federal Direct Loan,
Federal Pell Grant, and Leveraging
Educational Assistance Partnership
Programs

AGENCY: Department of Education.

ACTION: Notice extending institutional
and applicant filing and reporting
deadlines.

SUMMARY: The Secretary announces the
extension of the deadline dates for
specific filing and reporting activities,
including those published in the
Federal Register on March 10, 2004 (69
FR 11403) and March 15, 2004 (69 FR
12136). The Secretary takes this action
as a result of the damage and
disruptions caused by the recent
hurricanes and tropical storms in the
southern and eastern parts of the United
States, including Puerto Rico. The new
dates or requested extensions apply
only to (1) institutions or third-party
servicers that are located in a federally-

declared disaster area and that were
adversely affected by these severe
weather conditions, and (2) applicants
that are adversely affected by these
severe weather conditions.
SUPPLEMENTARY INFORMATION: On
September 21, 2004 the Department
published a “Dear Partner Letter”
announcing the intention of the
Secretary to extend certain deadline
dates. That letter is available at:
http://ifap.ed.gov/dpcletters/
GEN0409.html.

In this notice, the Secretary officially
establishes these new deadlines, as set
forth below.

Activities Related to Institutional
Reporting

FISAP Filing Deadline: For an affected
institution or third-party servicer that is
unable to meet the previously published
deadline of October 1, 2004, the
Secretary announces the extension to
October 30, 2004 of the date by which
the institution’s FISAP (Fiscal
Operations Report for 2003—2004 and
Application to Participate for 2005—
2006) must be submitted. If the
institution or servicer is unable to meet
this extended deadline, it must contact
the Campus-Based Call Center at 1-877—
801-7168. An institution or servicer that
submits a FISAP after October 1, 2004
must maintain documentation of the
hurricane-related reason why it did so.

2003-2004 Federal Pell Grant
Reporting Deadline: For an affected
institution or third-party servicer that is
unable to meet the previously published
deadline of September 30, 2004, the
Secretary grants administrative relief
and announces the extension to October
22, 2004 of the date by which the
institution or servicer must report
Federal Pell Grant payments (and
adjustments) for the 2003—-2004 award
year to the Common Origination and
Disbursement (COD) System. An
institution or servicer that submits Pell
Grant payment information for the
2003-2004 award year after September
30, 2004 must maintain documentation
of the hurricane-related reason why it
did so.

Submission of Federal Pell Grant
Disbursement Records: The Secretary
announces the extension to 60 days
(instead of the normal 30 days) of the
time within which an affected
institution or third-party servicer must
submit a Federal Pell Grant
disbursement record to the COD System.
If the institution or servicer finds that it
cannot submit the record within this 60-
day period, it must contact the COD
School Relations Center at 1-800—
4PGRANT (1-800—474-7268). An
affected institution or servicer that does
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not submit Pell Grant payment
information within the current 30-day
timeframe must maintain
documentation of the hurricane-related
reason why it did so.

Submission of Federal Direct Loan
Records: The Secretary will not enforce
the current 30-day submission
requirement against an affected
institution or third-party servicer that is
unable to submit Direct Loan
promissory notes, loan origination
records, and disbursement records
(including adjustments) to the COD
System. Instead, the institution or
servicer has 60 days to submit these
records. If an institution or servicer
finds that it cannot submit these records
within this 60-day period, it must
contact the COD School Relations
Center at 1-800—-848-0978. An affected
institution or servicer that does not
submit Direct Loan information within
the current 30-day timeframe must
maintain documentation of the
hurricane-related reason why it did so.

Activities Related to Applicant Filing

FAFSA Correction Deadline: For an
affected applicant, the Secretary
announces the extension from
September 17, 2004 to October 8, 2004
of the date by which the Department’s
Central Processing System must have
received the following items:

e Paper corrections (including
address changes and changes of
institutions) made using a SAR;

¢ Electronic corrections (including
address changes and changes of
institutions) made from FAFSA on the
Web, FAA Access to CPS Online, or
EDExpress;

¢ Changes to mailing or e-mail
addresses, changes of institutions, and
requests for a duplicate SAR made by
phone to the Federal Student Aid
Information Center; and

¢ Paper signature pages and
electronic signatures.

Activities Related to Documents
Received by an Institution

Receipt of SARs and ISIRs: For an
affected applicant, institution, or third-
party servicer, the Secretary announces
the extension from September 17, 2004
to October 8, 2004 of the date by which
the institution or servicer must have
received a SAR from a student, or an
ISIR from the Department, for the
student to be considered for a Federal
Pell Grant for the 2003—2004 award
year. An institution or servicer that pays
Federal Student Aid on a SAR or ISIR
that was received after September 17,
2004 must maintain documentation of
the hurricane-related reason why the

SAR or ISIR was not received by that
date.

Receipt of Verification Documents:
The Secretary announces the extension
from September 17, 2004 to October 8,
2004 of the date by which an institution
or third-party servicer must have
received all requested verification
documents to consider an applicant for
Federal Student Aid for the 2003-2004
award year. An institution or servicer
that pays Federal Student Aid based on
verification documents received after
September 17, 2004 must maintain
documentation of the hurricane-related
reason why those documents were not
received by that date.

FOR FURTHER INFORMATION CONTACT: For
general questions, John Kolotos, U.S.
Department of Education, 400 Maryland
Avenue, SW., (UCP room 113F1),
Washington, DC 20202. Telephone:
(202) 377-4027, FAX: (202) 275—4552,
or by email: john.kolotos@ed.gov.

For other questions or requests for
extensions, contact the appropriate call
center as previously noted or the
Customer Service Call Center at 1-800—
433-7327.

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Program Authority: 20 U.S.C. 1070a,
1070b—1070b—4, 1070c—1070c—4, 1071—
1087-2, 1087a-1087j, 1087aa—1087ii, 1094,
and 1099c; 42 U.S.C. 2751-2756b. Catalog of
Federal Domestic Assistance numbers:
84.007 Federal Supplemental Educational
Opportunity Grant (FSEOG) Program; 84.032
Federal Family Education Loan (FFEL)
Programs; 84.033 Federal Work-Study (FWS)
Program; 84.038 Federal Perkins (Perkins)
Loans; 84.063 Federal Pell Grant (Pell)
Program; 84.069 Leveraging Educational
Assistance Partnership (LEAP) Programs; and
84.268 William D. Ford Federal Direct Loan
(Direct Loan) Programs.

Dated: October 12, 2004.
Theresa S. Shaw,
Chief Operating Officer, Federal Student Aid.
[FR Doc. 04—23183 Filed 10-14—04; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-301-117]

ANR Pipeline Company; Notice of
Negotiated Rate

October 7, 2004.

Take notice that on October 1, 2004,
ANR Pipeline Company (ANR) tendered
for filing five service agreements entered
into between ANR and Wisconsin
Electric Power Company (WEPCO) and
one service agreement entered into
between ANR and Wisconsin Public
Service Corporation (WPS), pursuant to
ANR’s Rate Schedules FTS-3, FSS and
NSS. ANR is submitting this filing to
comply with the Commission’s
certificate order authorizing ANR’s
EastLeg Project.

ANR states that copies of its filing
have been sent to all jurisdictional
customers, and interested state
commissions.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.
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This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please email
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502—8659.

Magalie R. Salas,

Secretary.

[FR Doc. E4-2620 Filed 10-14-04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-301-118]

ANR Pipeline Company; Notice of
Negotiated Rate Filing

October 7, 2004.

Take notice that on October 4, 2004,
ANR Pipeline Company (ANR) tendered
for filing and approval one amendment
to an existing negotiated rate service
agreement between ANR and Wisconsin
Electric Power Company.

ANR states that the amendment
reflects a modification to the pricing
provision of the contract. ANR requests
that the Commission accept and
approve the subject negotiated rate
agreement amendments to be effective
October 1, 2004.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on all parties to this
proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically

should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please email
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Magalie R. Salas,

Secretary.

[FR Doc. E4-2621 Filed 10-14—04; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-609-000]

CenterPoint Energy—NMississippi
River; Transmission Corporation;
Notice of Tariff Filing

October 7, 2004.

Take notice that on September 24,
2004, CenterPoint Energy—Mississippi
River Transmission Corporation (MRT)
filed with the Commission its annual
fuel adjustment filing pursuant to
section 22 of the General Terms and
Conditions of MRT’s FERC Gas Tariff,
Third Revised Volume No. 1, requesting
an effective date of November 1, 2004,
MRT filed the following sheets:

Fifty-Third Revised Sheet No. 5
Fifty-Third Revised Sheet No. 6
Fiftieth Revised Sheet No. 7
Twenty-Second Revised Sheet No. 8

MRT states that the purpose of this
filing is to adjust the Fuel Use and
LUFG Percentages under its Rate
Schedules FTS, SCT, ITS, FSS and ISS.

MRT further states that a copy of this
filing is being mailed to each of MRT’s
customers and to the state Commissions
of Arkansas, Illinois, Louisiana,
Missouri and Texas.

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to

the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed in accordance
with the provisions of Section 154.210
of the Commission’s regulations (18 CFR
154.210). Anyone filing an intervention
or protest must serve a copy of that
document on the Applicant. Anyone
filing an intervention or protest on or
before the intervention or protest date
need not serve motions to intervene or
protests on persons other than the
Applicant.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please email
FERCOnlineSupport@ferc.gov, or call
(866) 208—-3676 (toll free). For TTY, call
(202) 502-8659.

Magalie 